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TRANSPORTATION ISSUES IN INDIAN 
COUNTRY 


THURSDAY, JULY 12, 2007 

U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:30 a.m. in room 
485, Russell Senate Building, Hon. Byron L. Dorgan, Chairman of 
the Committee, presiding. 

OPENING STATEMENT OF HON. BYRON L. DORGAN, 

U.S. SENATOR FROM NORTH DAKOTA 

The Chairman. We will call the hearing to order. This is a hear- 
ing of the Indian Affairs Committee. We are here today to discuss 
transportation issues with respect to Indian Country. We will hear 
from both Federal and tribal representatives this morning. 

As many of us prepared to travel to this hearing this morning, 
some short distances and some long distances, we might have won- 
dered whether traffic was going to be good or bad, or if there was 
a delay in public transportation. But none of us would have prob- 
ably worried very much about whether the roads to the Russell 
Senate Office Building would be impassable, unpaved, or difficult 
to traverse, like members of the Hoopa Valley Tribe in California 
encountered in the first photograph we will put up. 


( 1 ) 
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None of us worried that a bridge over the Potomac River might 
be washed away. We cross those bridges every morning easily. We 
don’t worry that the bridge will be washed away like the bridge on 
the second photo. This is from the Potawatomi Reservation located 
in Kansas. 
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Additionally, even the fact that we have public transportation 
that we can count on is a luxury that is unheard of in many parts 
of Indian Country. 

A transportation system is the lifeline for any community, mak- 
ing it possible for your children to go to school, families to travel 
and receive health care, attend jobs, get us readily to work. So a 
good transportation system allows the community to grow economi- 
cally, and something that most communities throughout this Coun- 
try take routinely for granted. 

Regrettably, those in Indian Country are not able to do the same. 
The statistics are really quite alarming. Motor vehicle injuries are 
the leading cause of death of Native Americans ages 1 to 34, and 
the third leading cause of death overall for all Native Americans. 

Death rates in motor vehicle accidents for American Indians are 
nearly twice as high as for other races. Given that tribal youth are 
particularly and especially at risk, I joined my colleagues last year 
in successfully securing tribal participation in the Safe Routes to 
Schools program. This program encourages children to walk or bi- 
cycle to school safely, and improves pedestrian safety in the vicinity 
of schools. 

Equally disturbing is the fact that American Indians have the 
highest rate of pedestrian injury and death per capita of any racial 
or ethnic group in the United States. I have a photo, three that we 
will show. Let me show you this photo, in which children from the 
Nisqually Tribe in Washington State are forced to sprint between 
vehicles on a very busy highway to get to school. 
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This is one of the main highways running through the reserva- 
tion. Located on one side of the highway are the largest retail en- 
terprises, while almost all residences and government offices are on 
the other side. This photo demonstrates the desperate need of a pe- 
destrian crossing to enable Indian tribal members and employees 
and children to safely cross and have safe access to services on the 
reservation. 

The poor condition of Indian Country roads is equally distressing. 
It is a major contributing factor to these troubling statistics. Sev- 
enty-six percent of BIA and tribal roads are unimproved earth and 
gravel. 

So how can you expect the community to thrive when basic infra- 
structure needs aren’t being met? A South Dakota tribal leader told 
me an interesting story during a listening session that I had in 
Minneapolis, Minnesota a while back. He said that his tribe’s roads 
were so full of potholes that drivers were forced to zig-zag and were 
getting used to zig-zagging all over the road. The way that a tribal 
police officer can tell if someone was driving drunk was if they 
were driving straight. 

[Laughter.] 

The Chairman. Road maintenance in Indian Country is grossly 
underfunded, estimated at less than $500 spent per road mile on 
Indian Country roads, compared to $4,000 to $5,000 spent by 
States. But you would not know that by looking at the Administra- 
tion’s budget request, which has fallen in the past several years, 
not to mention the Federal Government’s trust responsibilities. 

Thankfully, tribes have been working in creative ways, innova- 
tive ways to improve the situation. 

I have one last photo. This is a before and after photo of a resi- 
dential road on the Standing Rock Sioux Indian Reservation lo- 
cated in North and South Dakota. The before picture shows the 
typical quality of roads in most Standing Rock communities, and 
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the after picture shows what the community streets look like now 
thanks to the innovative flexible financing advanced construction 
agreement between the tribe and the BIA. This agreement allowed 
for the completion of a $27 million project in a few years, instead 
of taking 20 years under private pay as you go plans. Standing 
Rock was the first tribe in the Country to utilize this type of inno- 
vative financing. 
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So we hold hearings in this Committee. We hold hearings on im- 
proving housing and health care and education, economic develop- 
ment. What is essential to providing all of these necessities? What 
ties it together? Safe roads, good transportation, good infrastruc- 
ture. 

So we are holding a hearing today to discuss the current trans- 
portation issues in Indian Country, and to discuss innovative and 
practical ways to improve tribal transportation services. 

I want to make one additional point. Indian Country is not a 
Third World country. It is part of the United States of America. 
But if you travel across this Country and go to Indian reservations, 
you too often see people living in Third World conditions. That has 
to stop. This Country has to do more to meet its trust responsi- 
bility. We talk about that in so many areas. Today, once again we 
talk now about infrastructure and roads. Once again, our Country 
has a responsibility and this Committee is going to do everything 
it can to see that our Country meets its responsibilities to the first 
Americans. 

Let me call on my colleague. Senator Tester. 

STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. Thank you, Mr. Chairman. I also want to thank 
you for holding this hearing today on transportation, something 
that is critically important. You called it the lifeline, and I agree 
with that 100 percent. 

You know, I have met with a lot of Native American groups in 
the last six and a half months, and there are a lot of needs out 
there, from health to housing to water, and roads and transpor- 
tation are critically important. As we talk about economic develop- 
ment in Indian Country, where we have 50 percent, 85 or 90 per- 
cent unemployment, transportation is critically important, whether 
you are talking about pedestrian transportation or transportation 
for cars and trucks, or even access to rails. I think it is important 
that we focus on the things that will help drive those unemploy- 
ment rates down and make Indian Country all it can be. 

So Mr. Chairman, I really appreciate your efforts in this regard 
and I look forward to the hearing today. 

The Chairman. Senator Tester, thank you very much. 

Today, we have two panels. In the first panel, we will hear from 
Mr. Jerry Gidner, Assistant Secretary-designate, Deputy Director 
for the Office of Indian Services, the BIA. You may come forward, 
Mr. Gidner. He is accompanied by Mr. Leroy Gishi, Division Chief, 
the Division of Transportation of the BIA. Welcome. 

Mr. John Baxter, Associate Administrator of the Federal Lands 
Highways, Federal Highway Administration, U.S. Department of 
Transportation, is with us. Mr. Baxter, welcome. 

I would tell all of you that your entire statements will be made 
a part of the permanent record. We would ask you to summarize 
during your presentation, and then we will inquire of you. We will 
have a second panel following your presentation as well. 

Mr. Gidner, you may proceed. 
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STATEMENT OF JERRY GIDNER, ASSISTANT SECRETARY- 

DESIGNATE; DEPUTY BUREAU DIRECTOR, OFFICE OF 

INDIAN SERVICES, BUREAU OF INDIAN AFFAIRS, 

DEPARTMENT OF THE INTERIOR; ACCOMPANIED BY LEROY 

GISHI, DIVISION CHIEF, DIVISION OF TRANSPORTATION 

Mr. Gidner. Thank you, Mr. Chairman. 

Senator Tester, Members of the Committee, I am Jerry Gidner. 
I am the Deputy Bureau Director for Indian Services within the 
Bureau of Indian Affairs. With me, as you mentioned, is Leroy 
Gishi, our Division Chief for Transportation. 

I want to ^ve just a brief overview of our program today, which 
has two major components: road construction and road mainte- 
nance. We manage these programs in close cooperation and in a 
very good relationship with both the Federal Highways Adminis- 
tration and with the Indian Reservation Roads Program Coordi- 
nating Committee. You will hear from Mr. Pete Red Tomahawk, 
who is the Chairman of that committee, in the next panel. 

The construction part of our program is really driven by the in- 
ventory. Maintaining the roads inventory is one of the most impor- 
tant things that BIA does in relationship to this program. The in- 
ventory drives the distribution of the bulk of the Federal highways 
construction money. Of the $370 million appropriated this year for 
roads construction, $277 million of it is distributed in accordance 
with the formula that drives the inventory. 

That inventory is growing rapidly. It has grown 23 percent since 
Fiscal Year 2000, although that number varies by region. In Alas- 
ka, for example, the inventory has increased by over 1,800 percent 
in the last 10 years. So there are a lot of miles of road being added 
to the inventory. 

In Fiscal Year 2006, there were 82,000 miles in inventory under 
various ownership, with 27,000 miles of those BIA roads. As you 
mentioned, Mr. Chairman, approximately 76 percent of those roads 
are unpaved roads. For the next Fiscal Year, we expect inventories 
which we are finalizing right now for the next year’s distribution, 
we expect the number of miles of roads to be in the 90,000 to 
95,000 range. 

The second part of the program is road maintenance. It is a very 
important program, as you mentioned. It is funded by BIA appro- 
priations, rather than by dollars coming from the Federal Highway 
Trust Fund. We have a backlog of approximately $120 million for 
our road maintenance backlog. Funding has been fiat or decreas- 
ing, and as you noted, many of the roads are unsafe and deterio- 
rating. 

We have many challenges in this program. The first challenge is 
that this has become a tribal shares program, which is a good 
thing, but it also raises some challenging issues. TEA-21, the pre- 
cursor to SAFETEA-LU, required that we conduct a negotiated 
rulemaking on the distribution of these funds. What emerged is 
that the dollars that each tribe gets depends on various factors per- 
taining to the roads in the inventory. 

We are seeing dramatic changes in the funding for the regions 
and tribes as regions and tribes get their inventory updated. Small 
tribes with fewer roads or tribes that have not updated their inven- 
tory are seeing relatively fewer dollars compared to other tribes. 
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and many of those tribes are calling for a change to the regula- 
tions. 

We believe changing the regulations now would be premature. 
We believe over the next 2 to 3 years, the inventory will be essen- 
tially updated and then we will have a much better picture of 
where the distribution is going to be. We think at that time, it 
would be more appropriate to discuss any changes to the formula 
that drives the distribution. That would also coincide, by the way, 
with the timing for a SAFETEA-LU reauthorization. 

The second challenge is that SAEETEA-LU imposes on us a 30 
day limit to get dollars to the tribes once we receive them from 
Eederal Highways. We certainly support that, but the dollars do 
have to go to tribes through contracts under the Self-Determination 
Act and the project does have to be on an approved transportation 
improvement plan, and those requirements can conflict. 

We have worked very hard this year to streamline our processes 
from mundane changes, such as simplifying the accounting codes 
to make the transactions easier, to more aggressive changes. We 
have created a template for the funding agreements for the self- 
governing tribes which is now being used to simplify that process. 
My office is finalizing a template for the self-determination con- 
tracts to simplify that process. Unfortunately, tribes can still not 
use the money until there is a contract in place and the TIP has 
been approved. 

The third challenge we mentioned before is road maintenance. 
Erankly, it is impossible to maintain the roads at safe levels with 
the tools that we currently have. 

The fourth challenge is the inventory. There are many policy 
questions about what should be in the inventory, what roads 
should be allowed to be in it, and how they should contribute to 
the amount of dollars that each tribe receives based on that for- 
mula. We are working with the coordinating committee to resolve 
those issues and come up with a position. We hope that we will 
soon have a consensus position on that. If we don’t, then BIA will 
just move to make a decision and decide what should be in the in- 
ventory and what should not. 

Logistically, maintaining the inventory is a great deal of work. 
Because we do not have internet access, tribes do not have the abil- 
ity to enter the data themselves, unless they come to one of our fa- 
cilities to use our system. We are right now working on creating 
a duplicate system that will allow tribes to enter the data them- 
selves, which will then be harmonized with our system on a daily 
basis. We plan to have that system available in Fiscal Year 2008. 
That will make the tribal data entry and the whole process much 
easier. 

With that, Mr. Chairman, I will conclude and would welcome any 
questions. 

[The prepared statement of Mr. Gidner follows:] 

Prepared Statement of Jerry Gidner, Assistant Secretary-Designate; Deputy 

Bureau Director, Office of Indian Services, Bureau of Indian Affairs, 

Department of the Interior; accompanied by Leroy Gishi, Division Chief, 

Division of Transportation 

Good morning, my name is Jerry Gidner. I am the Deputy Bureau Director for 
Indian Services in the Bureau of Indian Affairs (BIA) at the Department of the Inte- 
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rior. With me today is LeRoy Gishi, the Division Chief of our Division of Transpor- 
tation. We are pleased to be here today to provide you with an overview of the BIA’s 
Road Maintenance Program and the Indian Reservation Roads (IRR) Program. The 
IRR is jointly administered by the BIA and the Federal Highways Administration 
(FHWA). 

The BIA has been involved in the repair and reconstruction of roads on Indian 
Reservations since the 1920s. From 1950 until 1983, Congress appropriated annual 
construction and maintenance funds to the BIA to maintain, repair and construct 
reservation roads on Indian Reservations. Approximately $1.2 billion were provided 
during this time for both construction and maintenance. The Surface Transportation 
Assistance Act of 1982 created the Federal Lands Highways Program which estab- 
lished IRR as a category of public roads providing access to or within Indian res- 
ervations, lands, communities and Alaska Native villages. This funding has contrib- 
uted to the improvement of roads and the replacement or rehabilitation of deficient 
bridges on or near reservations throughout Indian country. Shortly after the estab- 
lishment of the IRR program under the Federal Lands Highways Program (Title 23 
use Chapter 2), only road maintenance funds were appropriated through the De- 
partment of the Interior. Since the establishment of the IRR Program, the Federal 
construction investment in BIA, tribal, state, county and local roads and bridges 
that comprise the IRR system has exceeded $4.5 billion. 

Despite these efforts, there is still a great need for improving the transportation 
system in Indian country. We view this as a joint responsibility not only of Federal 
agencies but a shared responsibility of state and local governments with transpor- 
tation investments on or near Indian and Alaska Native communities. Improved 
transportation systems provide increased public safety and economic opportunities 
in these communities. Transportation networks in Indian and Alaska Native com- 
munities are critical for economic development stimulus by providing access to mar- 
kets. In addition, safe roads are important when transporting people in rural areas 
to schools, local hospitals, and for delivering emergency services. 

The IRR comprises over 82,000 miles of public roads with multiple owners, includ- 
ing Indian tribes, the BIA, states and counties. Coordination among all of these 
owners is required to pool available resources. 

The BIA transportation program currently implements both the Department of 
Transportation’s highway trust funded IRR program as well as the Department of 
the Interior’s funded Road Maintenance Program. 

Road Maintenance in the BIA 

The road maintenance program traditionally has been a responsibility of the 
owner agency. Of the 82,000 miles of IRR, the BIA has a responsibility for 27,000 
miles of roads designated as BIA system roads. The BIA receives tribal priority allo- 
cation (TPA) funding annually through the Department of the Interior’s appropria- 
tions for the administration of the road maintenance program for those roads. Ap- 
proximately 30 percent of the tribes with BIA roads currently contract the road 
maintenance program under a self-determination contract or agreement. The annual 
amount of BlA road miles has increased by 23 percent since FY 2000. Of the 27,000 
miles of Indian reservation roads, 20,450 miles or 76 percent are unpaved roads and 
6,550 miles or 24 percent are paved roads. 

During the past 5 years, an annual average of $26 million has been appropriated 
for the road maintenance program. Periodic condition and deferred maintenance as- 
sessments are conducted to assess the maintenance needs in Indian country. Main- 
tenance activities include patching, crack sealing, and striping of paved road sur- 
faces, sign repair, culvert cleaning, snow and ice removal, and other emergency re- 
pair not eligible under the Highway Trust Fund emergency relief program. 

Road Maintenance Under SAFETEA-LU 

Provisions under the Safe, Accountable, Flexible, Efficient Transportation Equity: 
A Legacy for Users (SAFETEA-LU) now allow the use of up to 25 percent of a 
tribe’s IRR program funds for the maintenance of any eligible Indian reservation 
road. These funds can be used for the maintenance of roads and bridges as well as 
the purchase of equipment upon approval of the BIA and the FHWA. This is in the 
second year of implementation. There were no requests to maintain IRR roads in 
the first year of SAFETEA-LU. It is important to note that the eligible roads are 
all IRR and not only BIA or tribal roads and bridges. Under these provisions, the 
tribes may elect to use the funds for the maintenance of non-BIA roads. Although 
state and local roads are the responsibility of the respective state and local govern- 
ments and have specific funds to maintain these roads, if these roads are not main- 
tained, tribal governments may utilize a portion of the IRR funds to maintain these 
roads. Because this occurs within a unique tribal and state or local government 
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agreement, the BIA does not maintain any information on the extent to which this 
may be occurring. 

Indian Reservation Roads Inventory 

Since November 2004, the current formula for distributing IRR program funds 
based on tribal shares was implemented through negotiated rulemaking with tribal 
governments. This formula utilizes data associated with the cost of constructing 
roads to an adequate standard, the usage of roads or traffic and the population of 
the tribe served. The data associated with the cost and the usage is maintained in 
a national database called the IRR inventory. The IRR inventory is a database of 
all public roads that meet the definition of an Indian reservation road. The IRR in- 
ventory is also used in the calculation of the shares of funding to be allocated to 
a tribe in a given year. The formula is described in detail within the IRR program 
regulations found at Title 25 of the Code of Federal Regulations, Part 170 (25 CFR 
170). Each year, the inventory may be updated by tribes to reflect the transpor- 
tation needs which are ranked against the relative needs of other tribes. 

The national inventory and how it is used in the formula changed with the imple- 
mentation of the regulations in November 2004 and the enactment of SAFETEA- 
LU in August 2005. These changes allowed Tribes to use all of the IRR data in the 
formula calculation to generate their annual funding. Under the old formula, not all 
of the data was used to generate each Tribe’s funding. Those tribes with an active 
program for updating inventory data increase or maintain their relative share of the 
IRR funding. Not all tribes have updated their inventory; those that have not may 
have seen a reduction in their relative share of funding under the new formula. 
Tribes can receive training on how to update their inventories through the Tribal 
Technical Assistance Program (TTAP) centers established through the Intermodal 
Surface Transportation Equity Act (ISTEA) of 1991. 

In order to expedite Tribes’ ability to update their inventories, BIA is taking steps 
to make a duplicate IRR database available for Tribes to access and update informa- 
tion electronically. BIA hopes to have this system available in FY 2008. 

Because of new provisions in SAFETEA-LU, regulations and policy guidance are 
necessary so that uniform procedures are implemented for all tribes. The BIA is 
working closely with the IRR Program Coordinating Committee (Committee), estab- 
lished by regulation, on the implementation of the funding formula and the chal- 
lenges in the inventory update process. The Committee responsibilities include pro- 
viding input and recommendation to both the BIA and the FHWA for the IRR Pro- 
gram. Along with the FHWA, we have been working with the Committee and tribes 
on addressing the tribal concerns of the program through an update of the regula- 
tions. Until most of the tribes have updated their portion of the IRR inventory, any 
significant changes to the formula in regulation would be premature. It is estimated 
that only about 25 percent of the 562 federally recognized tribes have updated a sig- 
nificant portion of their eligible inventory. 

Conclusion 

Thank you for the opportunity to present testimony on an issue that is an impor- 
tant part of the economic infrastructure for tribes. We will be happy to answer any 
questions you may have. 

The Chairman. Mr. Gidner, thank you very much. 

Next, we will hear from Mr. Baxter. Mr. Baxter, you may pro- 
ceed. 

STATEMENT OF JOHN R. BAXTER, ASSOCIATE ADMINIS- 
TRATOR FOR FEDERAL LANDS HIGHWAYS, FEDERAL HIGH- 
WAY ADMINISTRATION, DEPARTMENT OF TRANSPORTATION 

Mr. Baxter. Chairman Dorgan, Interim Vice Chairman Mur- 
kowski. Senator Tester and other Members of the Committee, 
thank you for the opportunity to testify today on tribal transpor- 
tation, including the Indian Reservation Roads program and the 
Federal Highway Administration’s implementation of related 
SAFETEA-LU provisions. 

Improving safety on our roads is a national public health issue, 
particularly on tribal lands where the fatality rate is over four 
times the national average. More than two billion vehicle miles are 
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traveled annually on the Indian reservation road system, where 
over 66 percent of the 82,000 miles of roads is unimproved earth 
and gravel. Approximately 24 percent of the bridges are classified 
as deficient. 

These conditions make it very difficult for residents of tribal com- 
munities to safely travel to hospitals, stores, schools and employ- 
ment centers. The Administration is committed to providing safe, 
efficient transportation for Indian lands and Alaska Native vil- 
lages, while protecting the environment and cultural resources. 

SAFETEA-LU includes several provisions to improve the condi- 
tion and safety of the Indian reservation road systems. SAFETEA- 
LU includes a substantial increase in the funding for the program, 
ranging from $300 million in Fiscal Year 2005 to $450 million in 
Fiscal Year 2009, for a total of $1.86 billion over the life of the Act. 

SAFETEA-LU also provides a total of $70 million for an Indian 
reservation roads bridge program, resulting in a total amount of 
funding for the program of $1.93 billion. This is a 40 percent in- 
crease over the funding provided for a comparable period in TEA- 
21. 

SAFETEA-LU strengthens the direct relationship between 
FHWA and the tribes, including the authority to enter into direct 
funding agreements with the tribes. In the past, the tribes worked 
directly with the BIA regional offices on our programs and projects, 
and BIA and FHWA administered the program with FHWA over- 
sight. 

Now, eligible tribes have the option to enter into a reference 
funding agreement directly with FHWA for their respective share 
of program funding. To date, five tribes have entered into these 
agreements with FHWA. We currently are in negotiations with two 
additional tribes, and letters of inquiry and interest have been re- 
ceived from several more tribes. 

FHWA and the initial five tribes are working together for this 
first construction season, and together we and the respective tribes 
are dedicated to making these agreements successful. 

SAFETEA-LU also requires FHWA to complete a comprehensive 
national Indian reservation road inventory of eligible transpor- 
tation facilities. The purpose of the inventory is to assess the true 
need and cost for tribal transportation, to ensure that the data of 
the existing inventory is accurate, and to help streamline the pro- 
cedures that tribes utilize for updating their inventory. The inven- 
tory is the most significant factor used to calculate the tribal 
shares of the IRR program funding. 

FHWA, working with BIA, is nearing completion on the task of 
gathering and analyzing the data included in the current inven- 
tory, and verifying the accuracy of the data itself. It is our intent 
to continue to work with the BIA, the tribes, and the Indian Res- 
ervation Roads Coordinating Committee to improve the inventory 
annually and provide Congress a comprehensive report on the in- 
ventory. 

The goal of this process will be to ensure that the national IRR 
inventory not only reflects the true needs of tribal transportation, 
but more importantly, is equitable and fair for all tribes. 

We recognize that transportation is a critical tool for tribes to im- 
prove the quality of life in their communities. SAFETEA-LU pro- 
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vides tools and resources to improve tribal transportation and the 
department is actively implementing these provisions. 

We are committed to providing safe and efficient transportation 
options for tribal lands and to building more effective day to day 
working relationships with Indian tribal governments, reflecting 
respect for the rights of self-government and self-determination 
based on principles of tribal sovereignty. 

Mr. Chairman, Senators, thank you again for this opportunity. I 
will be pleased to answer any questions you may have. 

[The prepared statement of Mr. Baxter follows:] 

Prepared Statement of John R. Baxter, Associate Administrator for Federal 

Lands Highways, Federal Highway Administration, Department of 

Transportation 

Chairman Dorgan and Members of the Committee, thank you for the opportunity 
to testify today on tribal transportation, including the Indian Reservation Roads 
(IRR) Program and the Federal Highway Administration’s (FHWA) implementation 
of related SAFETEA-LU provisions. 

Introduction 

The IRR system provides access to and within Indian reservations, Indian trust 
land, restricted Indian land, eligible Indian communities, and Alaska Native vil- 
lages. The IRR Program serves over 560 federally-recognized Indian Tribes and 
Alaska Native villages and currently consists of over 82,000 miles of road, 4,500 
bridges, and other transportation facilities. These facilities link housing, schools, 
emergency services, and places of employment, as well as facilitate employment and 
resource use. 

More than 2 billion vehicle miles are traveled annually on the IRR system, even 
though it is among the most rudimentary of any transportation network in the 
United States. Over 66 percent of the system is unimproved earth and gravel. Ap- 
proximately 24 percent of IRR bridges are classified as deficient. These conditions 
make it very difficult for residents of tribal communities to travel to hospitals, 
stores, schools, and employment centers. 

The poor road quality also affects safety. Recently, U.S. Secretary of Transpor- 
tation Mary E. Peters announced that traffic deaths on U.S. roads were down slight- 
ly in 2006 according to preliminary figures, but far too many lives continue to be 
lost. The annual fatality rate on Indian reservation roads continues to be more than 
4 times the national average. This is a very serious problem. The Administration 
is committed to providing safe, efficient transportation for both residents and visi- 
tors, for access to and within Indian lands and Alaska Native villages, while pro- 
tecting the environment and cultural resources. 

The Safe, Accountable, Flexible, Efficient Transportation Equity Act — A Legacy 
for Users (SAFETEA-LU) includes several provisions to improve the IRR system, 
with a particular focus on safety. SAFETEA-LU also strengthens the direct rela- 
tionship between FHWA and the Tribes, including the authority to enter into direct 
funding agreement with Tribes and the requirement for FHWA to conduct a Na- 
tional Indian Reservation Road Inventory. 

Status of SAFETEA-LU Implementation 

Funding 

Indian Reservations Roads Program 

As authorized under SAFETEA-LU, the Federal Lands Highways Program 
(FLHP) receives almost a 27 percent increase for the 5-year period of the Act com- 
pared to the last 5 years of Transportation Equity Act for the 21st Century (TEA- 
21) — a total of approximately $4.5 billion over the life of the Act. Direct transfer of 
apportioned funds to a Federal agency, upon State request, is now allowed. FLHP 
funds also can be used as the State or local match for most types of Federal-aid 
highway or transit funded projects that provide access to or within Indian lands. 

The IRR Program, in particular, received a substantial increase in funding. IRR 
Program levels range from $300 million in Fiscal Year (FY) 2005 to $450 million 
in FY 2009, for a total of $1.86 billion over the life of the Act. The funds are distrib- 
uted according to a formula based on tribal shares, which was implemented through 
a negotiated rulemaking with tribal governments. Also, SAFETEA-LU increased 



13 


the eligible uses of the IRR Program funds by allowing a Tribe to utilize up to 25 
percent of its share of funds for road and bridge maintenance activities. 

SAFETEA-LU also replaces the previous set-aside with a separate authorization 
totaling $70 million ($14 million per year) for the IRR Bridge Program (IRRBP) to 
help design and rehabilitate deficient bridges in Indian Country. Under SAFETEA- 
LU, the total amount of funding for the IRR Program, including the IRRBP, is $1.93 
billion. This is a 40 percent increase over the funding provided for a comparable pe- 
riod in TEA-21. 

National Scenic Byways Program 

Indian Tribes have participated in the National Scenic Byways Program since its 
inception under the Intermodal Surface Transportation Efficiency Act of 1991 
(ISTEA). From 1992-2005 (prior to SAFETEA-LU), FHWA provided at least $3.4 
million for projects on byways with direct tribal involvement or for byways crossing 
tribal lands. SAFETEA-LU amended section 162 of title 23, United States Code, to 
provide the Secretary of Transportation the authority to make grants directly to In- 
dian Tribes and to allow Indian Tribes to nominate Indian roads directly to FHWA 
(without going through a State department of transportation) for possible designa- 
tion as a National Scenic B3rway or American Road. 

FHWA has participated in tribal transportation conferences to inform Tribes of 
these changes to the National Scenic Byways Program. FHWA also has worked with 
the America’s Byways Resource Center (Duluth, MN) to establish a tribal liaison po- 
sition within the Resource Center. The liaison started work in May 2007, and will 
provide technical assistance to Indian Tribes in establishing tribal scenic byways 
programs and designating roads as Indian Tribe scenic byways. 

In addition, FHWA has modified its grant application procedures so Indian Tribes 
may submit grant applications directly to FHWA and has included information on 
tribal participation in the National Scenic Byways Program. In FY 2006, Tribes sub- 
mitted 5 applications directly to FHWA and 8 applications through the State depart- 
ments of transportation, requesting a total of $1.3 million. The Department selected 
12 of the projects, providing a total of $789,816. Nationwide, FHWA received 417 
applications requesting $53.4 million, and $25.5 million was provided for 309 
projects. 

Public Lands Highway Discretionary Program 

The Public Lands Highway Discretionary (PLHD) program provides funding to 
any project eligible under title 23, United States Code, that is within, adjacent to, 
or provides access to Federal public lands. For FY 2007, there are $87.3 million 
available for the PLHD program. In FY 2007, unlike the past several years, projects 
for PLHD program funding were not designated by Congress. Applications for the 
PLHD program are being evaluated based on whether the specific project meets the 
statutory criteria for the program and how well the project addresses the Depart- 
ment’s priorities of improving safety and reducing congestion. For each application, 
we will consider the benefit of the safety improvement, the need for the safety im- 
provement, and the likelihood of expediting implementation of the improvement. A 
similar analysis will be done for congestion relief. We are in the process of reviewing 
applications now, and will be announcing awards this summer. 

Safety 

Road Safety Audits 

In recognition of the need to improve safety on Indian reservation roads, FHWA 
has conducted several road safety audits (RSA) with Tribes. An RSA is a formal 
safety performance examination of transportation systems within a reservation or 
Alaska Native village and is an effective tool for identifying existing safety issues 
and eliminating them through improved planning and design. To promote their ben- 
efits, FHWA sponsored training on RSAs and Road Safety Fundamentals with four 
Tribes this past year Tohono O’odham and Navajo Nations (in cooperation with the 
AZ DOT and others), Santa Clara Pueblo and Jemez Springs Pueblo (in cooperation 
with the NM DOT), and Standing Rock Sioux (in cooperation with ND and SD 
DOT). This training specifically targeted local and tribal transportation experts. A 
document summarizing the findings and lessons learned will be completed by the 
end of this year. Additional RSAs are planned for later this fiscal year. 

Also, FHWA, with the help of the Tribal Technical Assistance Program (TTAP), 
continues to provide technical assistance and training to Tribes on conducting their 
own RSAs. For example, FHWA has provided funding and support to the Northern 
Plains Tribal Technical Assistance Program to sponsor a Road Safety Audit Out- 
reach Coordinator, who has provided training and RSAs for the Spirit Lake Nation, 
the Winnebago Nation, and others. 
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Safe Routes to Schools 

The Safe Routes to School program is a federally funded, but State managed and 
administered grant program established by section 1404 of SAFETEA-LU. Each 
State receives not less than $1 million each fiscal year to plan, design, and construct 
infrastructure-related projects that will improve the ability of students to walk and 
bicycle to school. Safe Routes to Schools funding also may be used for non-infra- 
structure-related activities to encourage walking and bicycling to school. FHWA has 
determined that federally recognized Tribes are eligible sub-recipients of this State 
administered program. Most States are in the early stages of implementing this new 
program. States with high tribal populations, such as those in the Southwest, are 
reaching out to tribal groups and encouraging them to apply for funding. For exam- 
ple, in Arizona, the Safe Routes to School coordinating committee includes tribal 
representatives from the Tohono O’odham and Navajo Nations. 

High Risk Rural Road Program 

SAFETEA-LU established a new safety program, funded as a set-aside at $90 
million per year, known as the High Risk Rural Roads Program (HRRRP). This fed- 
erally funded. State administered program is intended to reduce fatalities and inju- 
ries on small rural roads with above average crash rates. Tribal roads that meet 
the criteria for improvements are eligible for the funding. FHWA has undertaken 
extensive outreach to Tribes on the HRRRP, including developing and disseminating 
guidance and making presentations at a variety of conferences, including National 
and Regional Tribal Transportation Symposia, and Local Technical Assistance Pro- 
gram and TTAP meetings. 

Other 

Indian Reservation Road Program Changes 

SAFETEA-LU made significant changes to the IRR Program and the Federal 
Transit Program that will greatly assist tribal transportation. Tribes meeting eligi- 
bility requirements now have the option of entering into IRR Program agreements 
directly with FHWA for their respective share of IRR Program funding. Section 1119 
of SAFETEA-LU amended the IRRBP to allow funding for preliminary engineering 
activities for the replacement or rehabilitation of structurally deficient or function- 
ally obsolete IRR bridges. As a result of the changes to the IRRBP, in consultation 
with the Indian Reservation Roads Coordinating Committee (IRRCC), FHWA issued 
a notice of proposed rulemaking (NPRM) on June 5, 2007. The NPRM proposes a 
number of changes, including an explanation of the priority process for both Bureau 
of Indian Affairs (BIA) and non-BlA owned bridges, separate queues for both con- 
struction and preliminary engineering, and a reduction in the funding ceiling for 
construction of non-BIA owned bridges. 

Section 1119(k) of SAFETEA-LU allows Tribes and States to enter into road 
maintenance agreements for which the Tribes assume the maintenance responsi- 
bility for the State on Indian Reservation Roads. These Agreements are negotiated 
directly between the State and Tribe. FHWA has provided an annual report to both 
the Senate and the House in each of the past 2 years with the results of these 
agreements. 

Deputy Assistant Secretary for Tribal Government Affairs 

Section 1119(1) of SAFETEA-LU requires the Department of Transportation to 
have, within the Office of the Secretary, a Deputy Assistant Secretary for Tribal 
Government Affairs appointed by the President. The duties of the Deputy Assistant 
Secretary are to plan, coordinate, and implement the Department of Transportation 
policy and programs serving Indian tribes and tribal organizations and to coordinate 
tribal transportation programs and activities in all offices and administrations of 
the Department and to be a participant in any negotiated rulemaking relating to, 
or having an impact on, any projects, programs, or funding associated with the trib- 
al transportation programs. Currently, the Deputy Assistant Secretary for Intergov- 
ernmental Affairs is carrying out the functions prescribed for the Deputy Assistant 
Secretary for Tribal Government Affairs, including coordinating tribal transpor- 
tation programs within the Department. 

Direct Funding Agreements With Tribes 

In the past. Tribes worked directly with the BIA Regional Offices on IRR pro- 
grams and projects, either through Direct Service Agreements, Self-Determination 
Act Contracts, or Self-Governance Agreements, and BIA and FHWA administered 
the IRR Program with FHWA oversight. Now, eligible Tribes are able to enter into 
Referenced Funding Agreements directly with FHWA for their respective share of 
IRR Program funding to carry out the Tribes’ IRR programs or projects in accord- 
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ance with the Indian Self-Determination and Education Assistance Act. While the 
BIA has retained its program management and oversight role on a national and re- 
gional level, these agreements have increased the FHWA-Tribal government rela- 
tionship on both a program and project level. 

Under these direct agreements, the amount a Tribe receives equals the amount 
of funding that the Tribe would otherwise receive in accordance with the formula 
for distributing IRR Program funds, plus an amount, as determined by the Depart- 
ment of Transportation, that would otherwise be withheld by BIA for program or 
project administration. A Tribe assumes all powers, functions, and duties that the 
Secretary of Interior would have performed and that are not inherently Federal or 
cannot be transferred. The agreements identify the roles and responsibilities of each 
party, as well as the specific work that is to be performed with the funds being re- 
ceived. A Tribe is eligible to participate if it can provide conclusive evidence of fi- 
nancial stability and management capability during the preceding three fiscal years. 
Conclusive evidence exists if the Tribe had no uncorrected significant and material 
audit exceptions in their annual audits. 

To date, five Tribes have entered into these agreements with FHWA — the Stand- 
ing Rock Sioux Tribe from North and South Dakota, the Ramah Navajo Chapter 
from New Mexico, the Chickaloon Native Village from Alaska, the Assiniboine and 
Sioux Tribes of the Fort Peck Reservation from Montana, and the Oglala Sioux 
Tribe from South Dakota. We currently are in negotiations with two additional 
Tribes and letters of inquiry and interest have been received from several more 
Tribes. FHWA and the initial five Tribes are currently working together through 
this first construction season. Technical assistance with various phases of existing 
and new projects, as well as capacity building, is being provided by FHWA. To- 
gether, we and the respective Tribes are dedicated to making these agreements suc- 
cessful. 

National Indian Reservation Road Inventory 

SAFETEA-LU requires FHWA to complete a comprehensive national IRR inven- 
tory of eligible transportation facilities and report to Congress by November 2007 
(23 U.S.C. 202(d)(2)(G)). The purpose of the inventory is to develop the true need 
and cost for tribal transportation, to ensure that the data in the existing inventory 
is accurate, and to help streamline the procedures that Tribes utilize for updating 
their inventory. The inventory is the most significant factor used to calculate the 
tribal shares of IRR Program funding. Hence, it is imperative that a Tribe’s data 
shown in the inventory be as accurate as possible. 

The inventory includes, at a minimum, all transportation facilities eligible for as- 
sistance under the IRR program that a Tribe has requested, including all facilities 
in the BIA inventory since 1992, facilities constructed or reconstructed with High- 
way Trust Fund dollars (other than the Mass Transit Account) under the IRR pro- 
gram since 1983, facilities owned by an Indian tribal government, primary access 
routes, and community streets or bridges within the boundary of a recognized In- 
dian community or reservation or Alaska Native village. 

FHWA is nearing completion on the initial task of gathering information for the 
inventory. This extensive activity has included reviewing existing data for complete- 
ness, carrying out onsite surveys of more than 400 individual sections of road 
throughout Indian Country to verify correctness of data, addressing and correcting 
regional and national structural and cost data of the inventory and working with 
the BIA and Tribes to eliminate the barriers that have caused rejection of data or 
restriction of tribal input to the existing system. FHWA, BIA, and the IRRCC have 
all worked together to eliminate roadblocks and inconsistencies in the current inven- 
tory system, to allow easier access to the system, and to develop clearer instructions 
on actual submission requirements. In addition, FHWA is working directly with 
Tribes, BIA, and other State and Federal agencies to collect data on established 
costs of other eligible facilities not yet included in the existing inventory that are 
eligible for use of IRR Program funds. Although these facilities currently are not in- 
cluded in the formula used to calculate the amount of funding that each Tribe re- 
ceives annually, this data will help in the determination of the true national needs 
of the tribal transportation systems. 

The fluidity and constant evolvement of the inventory makes this effort a “snap- 
shot” in time and interim in its nature. For instance, a road may be in the inventory 
as a gravel surface road, but may be paved in the future. This change will require 
the inventory to be updated to reflect this new surface type and other changed con- 
ditions. FHWA plans on updating this national IRR inventory annually as part of 
a continuing effort of all parties involved to ensure that the national IRR inventory 
reflects the true needs of tribal transportation, but, more importantly, is equitable 
and fair for all Tribes. 
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Outreach 

FHWA staff has visited tribal governments over the past several years to see first- 
hand the transportation infrastructure on reservations and also has met with indi- 
vidual Tribes during the annual National Tribal Transportation Conference. We 
have seen and heard about successes and partnerships between Tribes and States, 
but we also have seen roads and infrastructure that are not at an acceptable level. 
FHWA continues to work with numerous tribal and State transportation organiza- 
tions, the IRRCC, as well as the BIA in carrying out informational meetings and 
presentations covering many transportation issues and potential funding opportuni- 
ties in locations across the country. These meetings and visits give FHWA a valu- 
able perspective on the state of tribal programs and help to identify program 
stren^hs and weaknesses. 

TTAP continues to be a valuable and popular program with tribal governments. 
The purpose of our seven TTAP centers is to foster a safe, efficient, and environ- 
mentally sound surface transportation system by improving the skills and increas- 
ing the knowledge of local transportation professionals. This year FHWA re-com- 
peted and awarded new cooperative agreements for TTAPs for the California-Ne- 
vada and Alaska regions, since the prior agreements expired. FHWA awarded the 
California-Nevada region TTAP to the National Indian Justice Center in Santa 
Rosa, California, and the Alaska TTAP to the University of Alaska Fairbanks Inte- 
rior-Aleutians campus. While some have expressed concerns about the change in the 
TTAP center for Alaska, FHWA is confident that the cooperative agreement will be 
beneficial for delivering training, technical assistance, and information to Alaska 
Native Tribes, villages and communities. 

FHWA also participates in research and outreach efforts to gather and dissemi- 
nate information important to tribal transportation. Recently, FHWA contributed to 
the Transportation Research Board’s (TRB) study to provide information useful to 
tribal governments and Federal, State, and local agencies to help in determining the 
state of tribal transportation programs and the steps needed to assist Tribes in de- 
veloping the capacity to perform and manage effectively transportation-related func- 
tions. This effort was authorized by the American Association of State Highway and 
Transportation Officials (AASHTO), through the National Cooperative Highway Re- 
search Program (NCHRP). TRB published the results of the study May 29, 2007, 
in a report entitled “NCHRP Synthesis 366, Tribal Transportation Programs: A Syn- 
thesis of Highway Practice.” 

Conclusion 

Transportation is a critical tool for Tribes to improve the quality of life in their 
communities. The challenges facing us are to maintain and improve transportation 
systems serving Indian lands and Alaska Native villages in order to provide safe 
and efficient transportation options for residents and access for visitor enjoyment, 
while at the same time protecting environmentally sensitive lands and cultural re- 
sources. SAFETEA-LU provided tools and resources to improve tribal transpor- 
tation and the Department is actively implementing these provisions. We are com- 
mitted to building more effective day-to-day working relationships with Indian 
Tribes, reflecting respect for the rights of self-government and self-determination 
based on principles of tribal sovereignty. 

Mr. Chairman, Senators, thank you again for this opportunity to testify. I will be 
pleased to answer any questions you may have. 

The Chairman. Mr. Baxter, thank you very much. 

We have been joined by the Vice Chair of this Committee, Ms. 
Murkowski. Would you wish to make an opening statement? 

STATEMENT OF HON. LISA MURKOWSKI, 

U.S. SENATOR FROM ALASKA 

Senator Murkowski. Thank you, Mr. Chairman. I will put my 
full comments in the record this morning, but appreciate the oppor- 
tunity to listen to the testimony from both gentlemen this morning, 
and look forward to the comments from the other panel. 

As you know, the issue of transportation and access and the IRR 
program is a huge concern for us in the State of Alaska. We con- 
tinue to express our concerns and frustrations over some of the 
bumps in the road, so to speak, that we continue to face. I look for- 
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ward to being able to ask those present here today to respond to 
some of my questions. 

[The prepared statement of Senator Murkowski follows:] 

Prepahed Statement of Hon. Lisa Murkowski, U.S. Senator from Alaska 

Mr. Chairman. I want to thank you for bringing us today for this oversight hear- 
ing on the Indian Reservation Roads program — a vitally important program to end 
the third world conditions that plague many of our Native communities. A vitally 
important program for Alaska’s Native Village’s, nearly all of which are not con- 
nected to the North American road system. 

In my State of Alaska, the Indian Reservation Roads program funds the construc- 
tion and maintenance of roads and bridges within Alaska Native villages. In many 
cases these roads do not carry passenger vehicles but 4 wheelers and snow ma- 
chines, which are the way that Alaska’s Native people access subsistence resources 
and haul their subsistence food home. These roads form the link to the village air- 
port which is the only way out during the winter. 

This is not the first time that this Committee has taken testimony from the lead- 
ers of the Alaska Native community on the shortcomings of the Indian Reservation 
Roads program as it is implemented in Alaska. 

On June 4, 2003, the Committee heard testimony from Loretta Bullard, Executive 
Director of the regional tribal consortium in Alaska’s Bering Straits Region on this 
issue. 

Loretta told the Committee that a complete inventory of roads eligible for IRR 
funding in Alaska has never been compiled. That the Bureau of Indian Affairs never 
surveyed our Alaska Native villages to identify the roads eligible for support. That 
tribes were given ambiguous guidance as to which roads could be submitted to the 
Alaska inventory. And that very few tribes had mileage in the inventory because 
of this omission. 

When Alaska tribes learned about this omission which is costing them thousands 
and thousands in road funding, they attempted to submit inventory revisions to the 
BIA. They were first told that no matter how adequate their inventory submissions 
were — the BIA had arbitrarily limited the amount of new miles that could be in- 
cluded in the inventory. Then they were told that their submissions were not ade- 
quate. 

This caused no shortage of concern among the road engineers in the BIA Alaska 
Region who contended that they could not get a straight answer from BIA Albu- 
querque about the requirements for an adequate submission. They would submit in- 
ventory that they thought was adequate and it would be rejected without a reason- 
able explanation. I understand that Alaska is not the only BIA Region that has this 
concern. 

Alaska tribes that have miles in the inventory and are entitled to funds have 
fared no better. The Petersburg Indian Association, which had IRR funding sitting 
in the BIA, formulated a project to construct a road to a subsistence site. The city 
of Petersburg agreed to share the cost of constructing the road. But when it came 
time to construct the road, Petersburg could not get the money to which it was enti- 
tled out of the BIA. At the end of the Fiscal Year, the BlA turned Petersburg’s 
money back to the Federal Highway Administration. It took nearly a year — and a 
fair amount of congressional casework and speeches — for them to finally obtain their 
money. 

I would like to hear that all of the issues that this Committee identified at its 
2003 hearing have been resolved. In response to concerns about the accuracy of the 
BIA inventory, the Congress through SAFETEA-LU placed the responsibility of 
compiling a new comprehensive national inventory in the Federal Highway Admin- 
istration. I am hopeful that this new inventory will be equitable to Alaska. I look 
forward to hearing about the progress in compiling this new inventory. 

The advance testimony suggests that there are still very significant problems with 
the Indian Reservation Roads program. I hope that this hearing will be a catalyst 
for much needed improvement in the program. 

The Chairman. Thank you very much. 

Mr. Gidner, let me first ask the question, tell me the history of 
budget requests for the road funds that are necessary and the road 
funds that are used in the BIA to address these issues. 

Mr. Gidner. For the road maintenance program? 
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The Chairman. Yes. 

Mr. Gidner. Well, the general history is that the requests have 
been declining for the road maintenance program. 

The Chairman. And what is the purpose of that? 

Mr. Gidner. Well, as you are well aware, Mr. Chairman, when 
we develop a budget for a fiscal year, the Secretary is given the 
target budget to meet and the Assistant Secretary of Indian Affairs 
is given a target to meet, and we have to come in with a budget 
that meets that target. 

Unfortunately, in an area where most of our programs are under- 
funded, we have to make priority decisions on what gets more re- 
quests and what gets reduced requests. We certainly agree that 
road maintenance is a very important program, but in that budget 
process it has to compete with the fact that we have some reserva- 
tions that don’t have 24 hour police coverage, or have woefully in- 
sufficient police coverage. 

So the short answer is, road maintenance is not getting addi- 
tional funding because, as important as it is, there are other pro- 
grams that are even more important for the safety of the commu- 
nities, and that is where the budget requests have been. 

The Chairman. Yes, but the other programs are not getting ade- 
quate funding either. I mean, we just finished a hearing with re- 
spect to law enforcement and the desperate needs that exist in law 
enforcement, and the complaints about the lack of BIA funding and 
cooperation with respect to law enforcement. 

The reason I am asking you about road funding is that you de- 
scribed, and I think accurately so, you have responsibility for 
27,000 miles of roads, and I believe 76 percent are unpaved. You 
have seen the pictures. I have seen the pictures. You have driven 
on those roads. I have driven on those roads. Many of them are in 
desperately poor condition. 

It is essential as we struggle to try to determine how we build 
some infrastructure and opportunity on Indian reservations that 
we invest in that infrastructure. I guess I don’t understand a re- 
quest for less money. On the maintenance account, the request has 
decreased, I guess it is the fifth straight years, isn’t it, that is has 
decreased? 

Mr. Gidner. It may be. I am not sure of the 5-year history. 

The Chairman. Are there discussions inside the agency that 
would say, you know, this doesn’t make much sense. We have a 
crying need there, and why would we not try to find a way to in- 
crease some funding when you have a desperate need, rather than 
propose decreasing funding? 

Mr. Gidner. We do have those discussions. Again, I can only say, 
as I did before, road maintenance has to fight or compete for re- 
sources with other programs that affect safety such as law enforce- 
ment. We don’t particularly like being in that situation ourselves, 
Mr. Chairman, but that is where we are. 

The Chairman. But do you protest? I mean, is there a pretty ag- 
gressive debate inside before the President’s budget comes out that 
says, you know what, we have responsibility for 27,000 miles of 
road here, and 76 percent of them unpaved, and many of them in 
desperate conditions with troubled bridges and so on, and we need 
to at least, if not keep even, we need to increase funding, and we 
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certainly don’t want to decrease funding? What is happening be- 
hind the scenes? 

Mr. Gidner. I think using the word aggressive to describe our 
debate would be downplaying their intensity, to be honest. We have 
a lot of debates, and wide-ranging, and all the players in the room 
who have to fight for budgets for their programs. We brief that 
with the Assistant Secretary, and he briefs it with the Secretary. 
It is a fairly rigorous process, sir. 

The Chairman. Mr. Baxter, you come at this from a slightly dif- 
ferent perspective. You are over in DOT. 

Mr. Baxter. Yes, sir. 

The Chairman. Describe for me again, in recent years the flow 
of funding to the reservations as a result of the various programs 
that you administer. 

Mr. Baxter. Well, as I mentioned, SAFETEA-LU actually re- 
sulted in about a 40 percent increase in the program compared to 
previous years. We have seen increases in the Indian reservation 
roads programs over the last several years, and a substantial in- 
crease in SAFETEA-LU comparatively with other programs in 
terms of overall growth of the program in the legislation. So we 
have seen an increase in the dollars. 

There are always issues with having enough money for the basic 
needs that we have, but the program has been growing substan- 
tially. 

The Chairman. When I use this statistic, road maintenance in 
Indian Country is OTossly funded, it was talking about a mainte- 
nance account at fcOO per road mile in Indian Country roads; 
$4,000 to $5,000 in equivalent miles spent by States. Are you fa- 
miliar with those numbers? 

Mr. Baxter. I could not verify the numbers from a State DOT 
versus a tribal perspective, but I suspect there are substantial dif- 
ferences in the number per mile. 

The Chairman. And that would obviously result in infrastructure 
that is in much less — let me frame it differently. That would result 
in roads that are not nearly as well maintained on Indian reserva- 
tions as they are in the rest of the Country. Is that predictive? 

Mr. Baxter. That is probably fair to say. That is part of the rea- 
son that SAFETEA-LU also provided a provision to allow a per- 
centage of the Indian reservation roads program for maintenance 
purposes. 

The Chairman. We have testimony in the next panel from Pete 
Red Tomahawk, Director of Transportation Safety and Road Main- 
tenance at Standing Rock. I have known Mr. Tomahawk for many, 
many years. He does an excellent job, but the fact is, the resources 
don’t exist in sufficient quantity to make the improvements that 
are necessary in the roads. 

What do you and Mr. Gidner think this Committee should do as 
an authorizing committee to try to continue to make recommenda- 
tions to increase the funding opportunities for these roads? Do ei- 
ther of you have recommendations for the Committee? Mr. Gidner, 
I thought I heard you suggest that we not make significant changes 
at this point. 

Mr. Gidner. I suggested we not make significant changes in the 
distribution formula until that entire process has sort of equalized. 
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and then we can look at where the money is going and decide if 
that is equitable. 

As far as the amount of money, I think we all understand that 
the amount of money is insufficient to meet the unmet need in In- 
dian Country. 

Mr. Baxter. And from our perspective, I would suggest that this 
is a really appropriate time to have these discussions as we are 
heading into reauthorization over the next couple of years. This is 
an excellent opportunity to have those debates and discussions and 
formulate our positions as we go forward. 

The Chairman. Ms. Murkowski? 

Senator Murkowski. Thank you, Mr. Chairman. 

It was a couple of years ago we had a transportation conference, 
their annual conference in Anchorage, and I had an opportunity to 
address those assembled from all across the State. I asked for their 
assistance. I said, you know, I am sitting on the Indian Affairs 
Committee, and want to know how we can help you with your 
transportation issues. 

What I heard from those assembled from, whether it was Peters- 
burg down in the southeastern part of the State or from those who 
reside far up north, was a great frustration in terms of how the 
funding was actually coming down to the tribes themselves, and 
the delays that they had encountered. 

The Petersburg Indian Association was a perfect example and 
case. They had basically been told that the moneys were on the 
way. They had worked with the community of Petersburg, the city 
of Petersburg was going to contribute jointly to the road project. 
The funding didn’t come. The funding didn’t come. The funding 
didn’t come. And so it caused some real problems within that com- 
munity in terms of the promise that had been made that we are 
going to work on this jointly, and then we can’t get the money out. 

Now, the good news story on that is that the situation in Peters- 
burg has been resolved, but it was resolved because it was brought 
to my attention at that meeting and we spent about a year with 
a little bit of Congressional intervention and pushing in order to 
break loose that funding. 

You are going to hear from the Seldovia Village Tribe here today 
that they, too, have been denied money that has been rightfully 
awarded to them. 

Why are the tribes coming to me and coming to those of us in 
Congress and telling us that the BIA is either unwilling or unable 
to part with the money that has been set aside for the Indian Res- 
ervation Roads programs? 

Mr. Gidner. Well, I would first of all start by saying we certainly 
are not unwilling. Our mission is to move that money to the tribes. 
I am not familiar with the Petersburg example that you mentioned, 
so I can’t speak to the specifics of that. 

We have had some problems over the past couple of years. For 
one thing, we can’t move the money until we get it. This past year’s 
continuing resolution delayed 

Senator Murkowski. This was a couple of years ago. Seldovia 
also I don’t think was caught in that same situation. 

Mr. Gidner. OK. We are working very hard to try to streamline 
the process. We have developed for self-governance tribes a funding 
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agreement template that can just be used with little or no negotia- 
tion, so that as soon as we get the money, it can be moved to the 
tribe. 

We have developed, in my office, a similar template for the self- 
determination tribes, which will be final and in use in the very 
near future. We are doing these things to try to simplify the proc- 
ess. We are well aware of the requirement of SAFETEA-LU that 
we move the money to the tribes within 30 days of our receipt of 
it. 

Senator Murkowski. Are you able to do that? Are you able to 
comply with that? 

Mr. Gidner. Not 100 percent this year, no. 

Senator Murkowski. What causes that continued delay, then, in 
your opinion? 

Mr. Gidner. Well, it is a combination of factors. One is we can’t 
get the money to the tribes until we have a contract with them. If 
we get the money on day one and a tribe hasn’t submitted a pro- 
posal to us for a contract, or we haven’t finished reviewing it and 
we haven’t finished negotiating it with the tribe, we can’t move the 
money until that contract is in place. 

That is not saying anybody is at fault in that, it is just that we 
can’t move the Federal money until there is a contract in place. We 
can do more as far as working in advance with tribes to make sure 
that we know what projects they intend to pursue, and we can 
have those contracts lined up. We can’t finish a contract until we 
know how much money they are going to get, and that can’t hap- 
pen until the inventory is updated. 

So there are a number of dates and moving parts that have to 
come together to get the money to the tribe. We think that these 
templates are going to advance that. We have created a mechanism 
we think will work for the self-determination tribes to essentially 
treat the money up front as a pre-award amount of money and can 
get it to the tribe more quickly while we work out the details of 
the a^eement. But the bottom line is, because of other statutes, 
the tribes still cannot use the money until there is a contract in 
place. 

Senator Murkowski. How long does it typically take, would you 
say, to get a contract from the date of request to get the funding 
to the tribe? 

Mr. Gidner. I am not sure I know exactly how long that takes. 
I would have to get that information from somewhere else. 

Senator Murkowski. It sounds like that is probably the biggest 
hangup, is what you are saying. 

Mr. Gidner. Well, it is one big hangup. We are trying to change 
that so it is not a hangup, but this year that can be an issue. 

Senator Murkowski. Let me ask you about the inventory, be- 
cause I have received many complaints that the regional offices are 
not receiving sufficient guidance from Albuquerque on what con- 
stitutes adequate inventory update. I know that within the Alaska 
region, we have tried to comply with the guidance that has been 
given, and what comes back is rejection after rejection. 

I notice in your written testimony you indicate that not all the 
tribes have updated their inventory, and that only about 25 percent 
of the 562 tribes have updated a significant portion of their eligible 
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inventory. I can tell you that in Alaska, we are trying to do that, 
but we are not quite sure what those parameters might be. We get 
the rejection back, and it has been difficult to do those updates. 

Can you tell me whether we are making any progress in terms 
of giving that guidance to the tribes so that they can complete their 
inventory? 

Mr. Gidner. I think we are making a lot of progress in making 
that process work better. I will acknowledge there have been some 
problems and there have been some rejections when there should 
not have been a rejection. That is true. We deal with that on a case 
by case basis as we hear about them. 

I do want to say for the Alaska region in particular, the amount 
of increase in roads and inventory has gone up by over 1,800 per- 
cent in the last 10 years, which is far in excess of the nationwide 
average of 23 percent. 

Senator Murkowski. That is because ours weren’t counted in the 
first place. 

Mr. Gidner. Well, that may be. I can’t speak to that, I am afraid. 
I should say the acceptance rate for Alaska currently is about 82 
percent. That means of the submissions that we get in, 82 percent 
of them go into the inventory. The remainder are rejected at some 
stage in the process for some reason. 

Senator Murkowski. Let me ask Mr. Baxter a very quick ques- 
tion, and then I will turn it over to Senator Tester. 

One of the reasons that the Federal Highway Administration was 
charged by Congress to prepare this new inventory of the roads 
was that the tribes in Alaska didn’t perceive, didn’t feel that the 
inventory that had been prepared by BIA accurately portrayed the 
number of roads and the amount of roads in the State. What is 
Federal Highways doing to ensure that the new inventory that it 
is preparing will adequately represent the number of eligible road 
miles? Are you actually going out on the ground and counting? 

Mr. Baxter. We are. We actually have three teams in Alaska 
this month and in August, looking at the inventory issues and 
working with BIA and the tribes to remedy some of those situa- 
tions. So we are working that very closely and actually currently 
have teams in Alaska. 

Senator Murkowski. Good. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. 

Senator Tester? 

Senator Tester. Thank you, Mr. Chairman. 

I don’t know who answers this question, either one of you can. 
It deals with a lot of the same stuff we have been talking about. 
Who assesses the adequacy in overall road conditions in Indian 
Country? Is it the Department of Transportation? BIA? Who does 
it? 

Mr. Gidner. It may be a joint responsibility. On a day to day 
basis, it is the BIA. We maintain the backlog on road maintenance. 
It is our people working with the tribal people in the field who 
would have that data. 

Senator Tester. OK. And so this contract that you talked about 
with Senator Murkowski, that includes deficiencies and overall 
road condition and need? 
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Mr. Gidner. I am sorry. I don’t understand. 

Senator Tester. The contract that you talked about, you can’t 
distribute any money until the contract is signed. I would imagine 
that would contain things like overall road conditions. 

Mr. Gidner. Well, knowing the overall road condition is not a 
precursor of the contract. The contract will include, if the tribe 
wants that contract, funds for road maintenance. 

Senator Tester. OK. So it is strictly funding? 

Mr. Gidner. Funding. 

Senator Tester. And you have a template to determine how that 
is done? 

Mr. Gidner. Right. 

Senator Tester. Is a new contract required every year? 

Mr. Gidner. Not necessarily. A lot of them go for several years. 
It depends. 

Senator Tester. It depends on what? 

Mr. Gidner. It depends on how the contract was written and the 
status of it. If it is a mature contract, it rolls over. There are ad- 
ministrative things we have to do, but if it is an ongoing contract, 
it is easier. I think where you might be going, it is easier to have 
a contract in place if it is an ongoing contract than one starting 
from scratch. 

Senator Tester. OK. 

Mr. Baxter, you started your testimony by saying the mortality 
rate was four times higher than the national average. Why? 

Mr. Baxter. I think there are a number of reasons. We had a 
good discussion with NHTSA at the last Indian Reservation Road 
Coordinating Committee, and they indicated to us that in Indian 
Country, seat belt usage is 55 percent, versus 81 percent nation- 
ally. 

The belt usage in Indian Country is 55 percent, versus 81 per- 
cent nationally, and that has an impact on fatality rates. DUI, the 
percentage of fatalities is 65 percent versus 40 percent nationally 
in Indian Country. A predominant issue with pedestrian fatalities, 
speed is an issue in Indian Country. 

So there are a number of factors. The rule of nature of fatalities, 
emergency medical response times, and obviously the condition of 
roads as well. 

Senator Tester. All right. How many dollars are dedicated to- 
ward pedestrian needs? Is it a set sum? 

Mr. Baxter. We have a national program for highway safety 
which actually was a major increase with SAFETEA-LU from 
about $650 million annually to $1.2 billion. Pedestrian safety is a 
part of that. It is not broken out separately as a different program 
funding category. 

Senator Tester. OK. 

Mr. Baxter. But those are national numbers. 

Senator Tester. OK. You also stated that I think about one in 
four bridges were deficient, or 24 percent, somewhere around that 
neck of the woods. I assume you are using the same standards 
throughout the Country, whether you are in Indian Country or off 
Indian Country. 

Mr. Baxter. Right. 



24 


Senator Tester. That means every fourth bridge that I drive 
over when I am in Indian Country is not sufficient. How does that 
rank with off Indian Country? 

Mr. Baxter. I don’t have the number for the national bridges. It 
is a higher number than what we see in the rest of the system. I 
don’t have a specific number, though. 

Senator Tester. If you could get that, I would be interested to 
know if it is double or quadruple or what it is. 

Mr. Baxter. Yes, sir. 

[The information referred to follows:] 

The following link provides a discussion of bridge deficiencies 
that is from the 2006 Status of the Nation’s Highways, Bridges, 
and Transit: Conditions and Performance report. 

http://www fhwa dot gov/policy/2006cpr/chap3 htm#bridge 

Senator Tester. And like you said before, you are using the 
same standards. 

Mr. Baxter. My understanding is that they do use the same 
standard to determine whether it is functionally obsolete or a defi- 
cient bridge. 

Senator Tester. OK. So the question I have for you, Mr. Gidner, 
you talked about the budget, you talked about money that you are 
competing for that may have to go to police or a myriad of other 
issues. But when you have situations like the testimony that you 
gave and the testimony that Mr. Baxter gave, it would seem to me 
that, especially when you have energy prices that are going up, 
which has an incredible impact on maintenance costs, that you 
ought to be screaming, screaming, screaming. Even maintaining 
the budget is not adequate. 

I mean, we have testimony here that talks about the inadequacy 
of the roads and mortality rate and bridges and on and on we go. 
Are you told, are you directed by people above you to decrease the 
maintenance budget? 

Mr. Gidner. The overall DOI and Indian Affairs budgets, of 
course, the final decisions are made by the Secretary and the As- 
sistant Secretary. Within the targets we are given, we fight very 
hard for the priorities that we want. Ultimately, they are the ones 
who have to make the decision. 

Senator Tester. So how much lower was the budget that actu- 
ally got adopted than the budget you recommended for mainte- 
nance? 

Mr. Gidner. For this year, within our discussions, road mainte- 
nance was not given much discussion. Well, let me back up. 

Senator Tester. What I am saying is you must have come in 
with a figure. Let’s say it was $100. I want $100 to maintain all 
the roads. And they came back and said, no, you are going to get 
X amount, $50, $25? 

Mr. Gidner. No, it didn’t quite work like that. We worked it out 
within the Bureau of Indian Affairs ourselves on priorities. Let me 
back up again. The Bureau of Indian Affairs is given a target and 
we are told, for this year you have to come in 2 percent, for exam- 
ple, below what you had last year. That is the target budget. The 
Bureau of Indian Education is given the same sort of direction. 
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So within that, we talked about road maintenance. We talked 
about the need for road maintenance. We were not able to get road 
maintenance increases proposed. 

Senator Tester. Was 2 percent an accurate figure? You were told 
to come in 2 percent lower than the previous year? 

Mr. Gidner. It was around 2 percent, IV 2 percent to 2 V 2 percent. 

Senator Tester. OK. You know, in some cases you may be able 
to increase it 10 percent. In other cases, you might have to increase 
it 50 percent, because of maintenance issues, because of that first 
question I asked, and that is who assesses the condition of the 
roads. It seems to me that maintenance, there isn’t anything so 
critically important. I mean, you could lose the resource and then 
it costs you a whole lot more. 

Mr. Gidner. It is, and within my jurisdiction, I have roads, I also 
have Indian children, and of course they are impacted by roads, but 
if I have to choose between suggesting more money for social work- 
ers to get children out of houses where they are being sexually 
abused versus more road maintenance, I will go with the children 
every time. 

Senator Tester. OK. And I don’t mean to drag this on, Mr. 
Chairman. 

So what you are saying is the road budgets are in direct competi- 
tion with battered and abused children. 

Mr. Gidner. Yes, and lack of police officers. And everything else 
that we have to do. 

Senator Tester. OK. Thank you very much. I appreciate your 
testimony. 

The Chairman. Senator Tester, your questions and the answers 
describe once again how desperately underfunded most of these ac- 
counts are. It is unbelievable to me. I was just saying to Senator 
Murkowski, the fact is, you should not, when you are driving 
around this Country in any State and drive onto an Indian reserva- 
tion, you should not be able to see the difference in road quality. 
It ought to look the same, but it doesn’t, unfortunately. 

I remember driving from Comayagua to Tegucigalpa in Honduras 
and meandering all over the road trying to avoid all the potholes 
and all the problems. You drive in parts of this Country and drive 
onto an Indian reservation and you see Third World conditions 
with respect to their roads. 

Now, I don’t know what the labyrinth of programs are for road 
funding. I have most of them here on the charts. But all the talk 
in the world isn’t going to solve the problem. What we need to do 
is describe a circumstance where when you are driving in this 
Country, if you are on an Indian reservation, you shouldn’t be able 
to see the difference between the funding in the rest of that State 
for roads and the funding on that Indian reservation. 

This describes once again how desperately short of money we are 
to do what is necessary to provide for the basic infrastructure on 
these reservations. 

I know, Mr. Gidner, in response to Senator Tester’s question, you 
don’t make the final decision on these judgments. I understand and 
respect that, but we are trying to understand what is happening, 
what is the need, and how do we find new ways and new ap- 
proaches to address the needs. 
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Mr. Baxter, we had an Assistant Secretary position that we had 
authorized, a Deputy Assistant Secretary for Tribal Government 
Affairs under the Secretary of Transportation. So we tried under 
SAFETEA-LU to put in place something that would provide some 
focus and a spotlight on this issue, establish a Deputy Assistant 
Secretary for Tribal Government Affairs in DOT. And 2 years after 
the passage of the Act, there is nobody there. What is going on? 

Mr. Baxter. Sir, Kerry O’Hare is the Deputy Assistant Secretary 
for Intergovernmental Affairs and is serving in that role. We un- 
derstand that is a part-time position in the context of her other du- 
ties, and understand the issues that have been raised. 

The Chairman. But why after 2 years has that not been filled? 
Is that not a priority? 

Mr. Baxter. Well, we do have that filled through this position. 

The Chairman. On an acting basis. 

Mr. Baxter. Yes, sir. 

The Chairman. But why have you not filled the position that 
Congress authorized and established that position? Has the Sec- 
retary of Transportation not decided that this is a priority? 

Mr. Baxter. It is a priority and we have filled the position 
through this interim position, but we certainly understand the con- 
cern that is being raised. 

The Chairman. I understand you understand it. I guess my ques- 
tion is, is the Secretary actively searching for someone to fill this 
position? Have they been doing that for 2 years or are they satis- 
fied with the part-time occupant? 

Mr. Baxter. I am not aware of the answer to that, but I can re- 
search that. 

The Chairman. Would you provide that to the Committee? 

Mr. Baxter. Yes, sir. 

The Chairman. All right. 

[The information referred to follows:] 

Kerry O’Hare, the Deputy Assistant Secretary for Intergovernmental Affairs, will 
continue to carry out the functions of the Deputy Assistant Secretary for Tribal Gov- 
ernment Affairs position, in addition to her other duties. The Federal Highway Ad- 
ministration (FHWA) is committing significant resources to tribal issues. FHWA’s 
Federal Lands Highway program has five individuals dedicated to the Indian Res- 
ervation Roads (IRR) program and the Office of Policy and Governmental Affairs 
has one individual working full time on tribal issues. 

Let me thank both of you for coming. You know, it is my inten- 
tion to be terribly disappointed in the lack of funding and resources 
for our road programs. We have asked you to come and explain 
what is happening. We appreciate your willingness to do that. We 
understand that you are not Secretaries of the two agencies, but 
your explanation is helpful to us so that we can then put together 
some approaches that might be able to address and solve these 
problems. 

So I thank both of you for your time today and thank you for ap- 
pearing before this Committee. Your entire statements will be 
made part of the permanent record. 

Mr. Baxter. Thank you. 

Mr. Gidner. Thank you, Mr. Chairman. 

The Chairman. Next, we will call panel two, and panel two will 
be the Honorable Don Kashevaroff, the President of the Seldovia 
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Village Tribe in Seldovia, Alaska; Mr. Pete Red Tomahawk, the Di- 
rector of Transportation, Safety and Road Maintenance, Standing 
Rock Sioux Tribe in Fort Yates, North Dakota; Mr. Erin Forrest, 
the Director of Public Works, Hualapai Nation, Peach Springs, Ari- 
zona; and Mr. James Garrigan, Transportation Planner at the Red 
Lake Band of Chippewa Indians of Minnesota in Red Lake, Min- 
nesota. 

Let me begin in this order. I will first ask the Honorable Don 
Kashevaroff to testify, and then I will ask Mr. Pete Red Toma- 
hawk, followed by Mr. Garrigan and then Mr. Forrest. 

Mr. Kashevaroff, thank you very much for being here. We will 
include the complete testimony that all of you have submitted. Mr. 
Tomahawk, I have read yours. It is extensive because you are 
chairman of the committee that is working on this for the tribes. 
But I would ask if each of you would try to summarize in about 
5 minutes. Your total testimony will be part of the permanent 
record, and then we will inquire. 

You may proceed. 

STATEMENT OF DON KASHEVAROFF, PRESIDENT, SELDOVIA 

VILLAGE TRIBE 

Mr. Kashevaroff. Thank you. Chairman Dorgan, and good 
morning to you and Vice Chairman Murkowski and the rest of the 
Committee. 

Thank you, first, for holding this hearing on transportation 
issues in Indian Country. It is a very important topic, even though 
there are other important topics in Indian Country that we need 
to address, too, as you heard earlier. But transportation needs are 
vast in Indian Country, and of course the Federal dollars are lim- 
ited. We need to make the best use of what is available. 

In Seldovia, we have found that self-governance works. Through 
our healthcare system and our compacting with the Indian Health 
Service, we were able to redesign the healthcare system that was 
limited in resources — you ran out of money during the month 
under contract health care — to a system that we provide for every- 
body now. We don’t run out of money. Everybody gets better care. 

We are able to use the self-governance that we entered into to 
meet the needs of our people, to go out and ask and talk with the 
people to find out the unique situations they are in and accomplish 
our goals. 

So when we looked at the IRR, we decided to assume it under 
self-governance, based on our experience with the Indian Health 
Service and the success that we have had with the Indian Health 
Service. Maybe we naively went into it thinking that it will be just 
as successful and just as uncomplicated to achieve as the Indian 
Health Service. 

What we have done in the IRR program is we went out and 
found and looked at our situations. Seldovia is located south of 
Kachemak Bay, which is about 150 miles south of Anchorage. It is 
a beautiful little village. If you are ever in Alaska, please come and 
visit us. You will be amazed at how nice it is. 

We unfortunately have a 13 mile bay between us and the road 
to Anchorage. This bay is breached by ferry boats. The State ferry 
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runs a couple of times a week, and by a lot of plane service, small 
Cessna 206s, one engine planes that go back and forth. 

Unfortunately, if the weather picks up at all, the planes are 
grounded and you are basically stuck in Seldovia for the winter — 
a week or two sometimes if it starts snowing. So there are some 
fishing boats you can maybe catch a ride out if you need to. If you 
have to have a medevac for an emergency it is very hard to get the 
folks out of there if the weather is bad. 

So in looking at this situation and the fact that Seldovia, because 
of our lack of access, our economic development has been slowing 
down. My tribe runs a small jam and jelly business. The cost of 
shipping the sugar in and the jars in, and then packaging it and 
shipping it all back out is too expensive. We can’t actually compete 
with the folks just over at Homer. They can do it 20 cents a pound 
cheaper because they don’t have that extra freight added on, even 
though they do have a cost of freight. 

Access to jobs — we have a lot of folks that don’t live there any 
more because of the jobs, even though we have a lot of jobs avail- 
able. We decided that what we needed was a daily ferry system, 
such as they have down in the Seattle area and many other places 
in the Country, that you could have pretty much a for-sure way of 
getting back and forth across the bay. It is only 13 miles. It doesn’t 
t^ake very long, but even if the weather picks up, a ferry boat can 
handle it and people are used to the weather up there anyway on 
the water. 

So we assumed the IRR program into our self-governance, that 
we have had with the BIA, with the idea that could take it in, de- 
sign the hest ferry — we are doing a design-build on the ferry — and 
we are well underway. We started a couple of years ago, and every- 
thing had gone good until we started negotiating our agreement 
with BIA. We found out that the bureaucratic system of delivering 
funds to us has caused a setback in achieving our outcome. It has 
been kind of hard to do. 

First off, in our agreement we negotiated, it took over 9 months 
to negotiate the compact, an addendum with BIA, even though we 
have already compacted with them before. That was kind of inex- 
cusable. We kind of presented it to them, and they took their time. 
It took about 9 months. When we finally got an agreement, it was 
before the end of the Fiscal Year. They never gave us the money. 
They instead sent it back to Federal Highways, saying it is too late 
in the year, even though it was only in August. 

So the next year comes around and we go to get our money this 
time, and they said, oh, your agreement is no longer valid. You 
need a new agreement. So we said, OK, we will. That was kind of 
weird because I had an agreement saying we will get this money, 
and we are not getting it. 

So we just changed the date and sent it back in, and they said, 
oh, no, no. Those agreements are not good anymore even though 
you already have an existing agreement. We need to have a tem- 
plate agreement. Templates are fine, but they really lose the gov- 
ernment-to-government relationship that we enjoy on many of the 
other fronts, such as the Indian Health Service. 

So to make a long story short on that, we still haven’t gotten our 
money. We have signed an agreement. Two years have gone by. 
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Not only have we lost interest, but the cost of building a ferry has 
gone up substantially in 2 years. We are hoping that somewhere, 
sometime we are going to get some funding and try to get our ferry 
project going again. 

Some of the other problems that we have is the BIA not giving 
out or meeting the 30 day deadline for distributing IRR funds. The 
problem, as you heard earlier there, is that they just don’t do it. 
It is not that the tribe is sitting around saying, oh, we won’t do our 
contract until the money arrives, so we are not going to get our 
money. No, the tribes are out there getting the contracts as soon 
as possible. It is BIA sitting on their hands and knees and waiting 
for a long time before the money gets here finally, just to respond 
to us. By then, we are never going to get that 30 days. 

The tribes want the money. We are not the ones causing the 
problem. There is somebody to blame, and it is not the tribes. We 
need to get the money as soon as possible. 

Some of the problems I just mentioned, it is just the whole idea 
of making you have a new agreement when you already had one. 
It is silly. We need to have the amendments to Title IV that have 
been proposed. We need to have those type of things implemented. 
We need final offer provisions in our self-governance agreements 
with the BIA, such as we have with IHS, in order to have some 
teeth behind what we are trying to propose. Right now, the BIA 
can just stall us as long as they want to and there is not much we 
can do. 

I know that the Federal Highways can now do contracts, which 
is good. My understanding from a couple of tribes in Alaska is that 
they pay on time, which is great. We have not chosen to go that 
way because those contracts, even though Congress has said they 
should be using the ISDEAA, they are not. They are missing sev- 
eral key components. They say right in their contracts in the foot- 
notes that they disagree; that they shouldn’t be using the Indian 
Self-Determination. 

By doing that, we are missing some things such as tort coverage, 
meaning that we have to buy extra insurance to cover the projects 
we are doing under IRR. That is kind of silly and is wasteful, too. 
For such a shortage of money, they should just say we are going 
to adopt the ISDEAA program. 

One other issue we have was the population data. We found out 
that BIA actually counts the population based on HUD. They don’t 
go out and count them themselves. They use the HUD formulas. 
Well, the HUD formulas don’t recognize BIA compacts. They don’t 
recognize the service areas that we provide in. They just recognize 
Alaska Native statistical village areas, which we are not quite sure 
where those come from. I guess the census department dreams 
them up. 

So we have HUD using one formula, BIA using another formula, 
IHS doing a very good job of compacting. What we need is some 
consistency across the agencies in the department and Federal 
Highways. They need to all be using the same system or the same 
Indian Self-Determination Act, and they are not doing that. 

So what I am hoping this Committee can do is give some guid- 
ance to the executive branch of the Federal Government to actually 
treat tribes the way they are supposed to be. Instead of trying to 
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stop tribes from being successful, they should be promoting tribes 
and getting them the money as fast as possible. They shouldn’t 
have any reasons not to get money to the tribes. 

Thank you very much. 

[The prepared statement of Mr. Kashevaroff follows:] 

Prepared Statement of Don Kashevaroff, President, Seldovia Village Tribe 

Good morning Chairman Dorgan and Members of the Committee on Indian Af- 
fairs. It is an honor to appear before you this morning. My name is Don Kashevaroff 
and I am President of the Seldovia Village Tribe located on Kachemak Bay on the 
Kenai Peninsula in Southcentral Alaska. I also chair the Seldovia Native Associa- 
tion, Inc., an ANCSA corporation with land, resource and tourism ventures. While 
this is my first opportunity to testify on tribal transportation matters, I have testi- 
fied before this Committee on the Indian Health Care Improvement Act in my ca- 
pacity as Chairman and President of the Alaska Native Tribal Health Consortium, 
which provides health, sanitation and health facilities and other services for 125,000 
Alaska Natives. I also chair the IHS Tribal Self Governance Advisory Committee 
and co-chair the IHS National Budget Formulation Committee. 

I regret the circumstances under which this hearing was postponed. Please allow 
me to express my condolences to the family of Senator Thomas, his friends, col- 
leagues and staff. We recognize and appreciate his service to his state and to the 
Nation. 

The transportation needs of our communities are vast. The resources available, 
while growing, fall far short of what is necessary. Fortunately, over the past 30 
years of implementation of the Indian Self-Determination Act and nearly two dec- 
ades of Self-Governance, we have learned that by placing responsibility for address- 
ing those needs in the hands of Alaska Native and American Indian tribal govern- 
ments we can stretch those dollars to provide exceptional services with limited re- 
sources. 

The Seldovia Village Tribe has assumed the Indian Reservation Roads (IRR) Pro- 
gram under its self-governance agreement with the Secretary of Interior. We took 
this step based on a conclusion we reached after many years of health care adminis- 
tration: self-governance works. Under self-governance, Seldovia reformulated the 
way health care was being delivered. We were aware of our community needs and 
fine tuned our programs by listening carefully to community concerns. We make 
funding go further by tailoring services to the unique conditions of our small rural 
Alaska community. By proper design, we provide needed services locally using inno- 
vative approaches sustained by diversifying the resources available to our pro- 
grams — for instance, not just IHS, but other Federal agencies, state agencies and 
private partners. The result has been better care for our members and for non-Na- 
tive residents of our region. 

Using the program design skills Seldovia has developed in the health field, we 
have developed a transportation program suited to the unique circumstances of our 
community and the Kachemak Bay region. This experience has culminated in the 
development of a land and water based transportation system. In addition to the 
IRR Program for roads, Seldovia has designed the Kachemak Bay Ferry Program 
and through numerous discussions with State and local transportation departments, 
with our congressional delegation and with the FHWA and BIA, we have developed 
a transportation program that will benefit not only the Seldovia Village Tribe but 
also the entire region. We believe the process will provide lessons that will benefit 
tribes nationwide. 

First, let me offer some context. Seldovia is located on the Southern end of 
Kachemak Bay and does not have road access to the state highway system. We cur- 
rently access the state road system via the twice weekly State Marine Highway 
Ferry to the town of Homer (service in winter months is once a week). In this re- 
spect we have limited access to the hospital, medical climes, pharmacies, college, 
and other services available in Homer. Freight costs for food are excessive. If you 
visit the area, the rich natural resources suggest economic opportunity. Unmet 
transportation needs, however, undermine viability of economic development. 

To offer economic opportunity, access to jobs, and to provide for public health and 
safety and tourism, we decided to design and construct a daily ferry. The Kachemak 
Bay Ferry Program will not be used to carry hundreds of cars or require a large 
crew with the high cost of operation associated with the state highway system fer- 
ries. Rather, a smaller ferry providing daily freight and passenger service to five un- 
derserved communities will be administered under the Seldovia Ferry Authority and 
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operated by a four member crew to provide frequent and affordable access between 
communities. 

As we learned through our direct administration of our health programs, effective 
transportation service delivery depends upon the ability to build a solid system from 
diverse resources. In the transportation arena, this calls for using our IRR Program 
funds for appropriate road improvements related to the ferry system. Meanwhile, 
we have sought and obtained funding from other Federal transportation programs, 
including the Public Land Discretionary Program, the Ferry Boat Discretionary 
Fund, and SAFETEA-LU High Priority Projects. 

While Seldovia has been successful in designing an innovative program responsive 
to our local needs and in obtaining support from Federal, state and local authorities, 
inefficiencies in the Federal bureaucratic system for delivering program funds have 
caused setbacks in achieving our planned outcomes. Let me briefly mention some 
of these and offer some recommendations to the Committee. 

The Need for Meehanisms Through Whieh FHWA and Other DOT Agencies 
May Provide Funding to Indian Tribes 

For more than 2 years now, the BIA and FHWA have been unable to deliver $3.7 
million in funding vitally needed for our ferry construction program. This experience 
shows not only flaws in BIA and FHWA administrative systems for delivering pro- 
gram funds but also that tribes’ options for receiving Federal transportation funds 
are limited when the funding comes from outside the IRR Program. Seldovia had 
been awarded FY 2005 funding under the Federal Lands Highway Discretionary 
program. Yet, FHWA could not issue the funding directly to Seldovia, rather these 
funds could be transferred to Seldovia only through the State of Alaska or through 
BIA. 

Seldovia opted for BIA, given that we had an existing self-governance agreement 
with BIA in place, which included the IRR Program. FHWA notified BIA of funding 
availability for the Kachemak Bay Ferry project and several other tribal projects on 
June 24, 2005. Seldovia prepared our self-governance ferry addendum and on No- 
vember 10, 2005, requested negotiations, which were held on December 1, 2005. The 
agreement was not finalized, however, until August 30, 2006. With the fiscal year 
coming to a close, BIA, rather than transferring all ferry funds allocated to Seldovia 
in accordance with that addendum, returned those funds to FHWA. In order to have 
those funds transferred, Seldovia sent five letters to BIA and FHWA since January 
16, 2007, has held frequent face-to-face, telephonic and email exchanges with Fed- 
eral officials, and has had to negotiate a new ferry addendum, which was not signed 
until July 2, 2007. 

We have been assured that these funds will be transferred in the coming days. 
Since May 2007, when OSG Director Sharee Freeman became directly involved in 
reviewing Seldovia’s documents, the process has showed some improvement but 
much more needs to be done. These delays are unacceptable and should not be toler- 
ated. Just counting the period since the Ferry Addendum was signed last August, 
Seldovia has been deprived of nearly a year’s worth of interest, let alone the lost 
opportunities to advance efforts in the construction process. I have been assured by 
other tribes in Alaska and other self-governance tribes, as well as those tribes that 
were awarded Public Lands Highway Discretionary Funds that these delays are not 
unique to the Seldovia ferry. 

Recommendation: Seldovia Village Tribe believes that legislation must be enacted 
as soon as possible that clearly and unambiguously authorizes DOT agencies, in- 
cluding FHWA to enter into ISDEAA agreements — including compacts of self-gov- 
ernance — for the direct transfer of funding to tribes. I discuss this recommendation 
in more detail below. 

Failure to Meet 30-day Deadline for the Distribution of IRR Program Funds 
and the Need to Adopt Self-Governance Amendments containing Final 
Offer Provisions 

The extensive delays in distributing Federal transportation funding are not lim- 
ited to the ferry project. Seldovia has still not received our FY 2007 IRR Program 
funding, nor have most other tribes that have assumed the program under Self-Gov- 
ernance agreements even though, by statute, BIA has 30-days from the time funds 
become available from the FHWA to distribute those funds to tribes. This year, that 
30-day deadline expired in mid-May. Now, 90 days later, tribes are still waiting for 
our IRR funds. 

For tribes carrying out IRR Program activities under self-governance agreements, 
these delays may come to an end soon. For those tribes carrying out IRR Program 
activities under self-determination contracts, however, further delays are expected. 
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I refer the Committee to the testimony of Pete Red Tomahawk, which thoroughly 
addresses those self-determination contract Issues. 

At a symptomatic level, the problem for self-governance tribes stems from agency 
mishandling and delays with the so-called “template” agreements. The problem, 
however, goes deeper: to the inadequacy of the negotiating process that BIA has im- 
plemented under Title IV of the Indian Self-Determination Act. But first, let me ad- 
dress the IRR “template” issue. 

At the request of the Self-Governance Advisory Committee (SGAC) and upon 
agreement of Acting Assistant Secretary Jim Cason during the annual self-govern- 
ance conference in May 2006, a Federal-tribal workgroup formed to prepare a “tem- 
plate” FY 2007 IRR Program Addendum that would guide Federal and tribal nego- 
tiators on terms for assuming the IRR Program under tribes’ self-governance fund- 
ing agreements. 

That workgroup submitted a proposed template for agency review a year ago, in 
July 2006. The BIA provided a marked up version to the workgroup in January 
2007. After review by the workgroup and IRR Program Coordinating Committee 
workgroups, and discussions with Federal officials, a revised workgroup version was 
produced in late March with the intent of producing a final version during the Co- 
ordinating Committee meeting in April 2007. During the April 23, 2007 meeting of 
the workgroup and BIA officials, the BIA rejected not only the tribal changes in the 
March 2007 draft, but reversed itself on several of its own positions from its Janu- 
ary 2007 comments. A final “template” agreement was not approved and circulated 
by the agency until May 31, 2007. 

The delays in the “template” process should be of concern to this Committee, to 
tribes and the agencies. More disconcerting, however, is how this “template” process 
has turned the Indian Self-Determination Act on its head. For FY 2007, Seldovia 
and many other tribes sought only to renew their funding agreements from prior 
years, without material changes to the scope or funding of the program. Indeed, 
when tribes submitted proposed FY 2007 IRR Addenda with all terms identical to 
their executed FY 2006 Addenda (except the calendar dates), they were advised by 
agency representatives that those proposals would be delayed (if accepted). They 
were instructed to resubmit new Addenda based on the “template”. 

Rather than providing negotiating guidance, the “template” became a set of non- 
negotiable terms and a format binding on all tribes. Renewal of agreements pre- 
viously reached by the United States and the Seldovia Village Tribe under the In- 
dian Self-Determination Act through government-to-government negotiations was 
rejected outright. Faced with the threat that the agency would delay yet again the 
distribution of IRR Program funding on which our program depends, we adopted the 
terms and format of the FY 2007 Addendum. 

Recommendation. The process failures of the FY 2007 IRR Addendum provides 
further evidence as to why this Committee needs to enact up the amendments to 
Title rV of the ISDEAA as rapidly as possible. Among other things those amend- 
ments include Final Offer provisions that will provide tribes with the option of mak- 
ing a final offer in negotiations that the agency must respond to within a specific 
timeframe or have the final offer deemed approved. As the development of “tem- 
plate” agreements this year has demonstrated, tribes need legislative mechanisms 
to ensure that Congress’ intentions in the ISDEAA are properly carried out in the 
face of Federal intransigence and delay. 

FHWA Program Agreements, the ISDEAA, and the Need to Expand the 
ISDEAA to Other DOT Ageneies 

The Committee has long been aware of the BLA’s problems administering the IRR 
Program in accordance with the ISDEAA. In 1998 Congress clarified the applica- 
bility of the ISDEAA to the IRR Program. SAFETEA-LU also went one step further 
and authorized EHWA to enter into direct agreements with tribes “in accordance 
with the ISDEAA.” This language reflects Congress’ intent for tribes to have the dis- 
cretion to assume IRR Program and funding directly from the FHWA without hav- 
ing to proceed through BIA utilizing the provisions of the ISDEAA. Unfortunately 
EHWA has not read this provision in this manner and has only agreed to agree- 
ments with Tribes that do not include many of the core concepts that the ISDEAA 
addresses. 

First, let me talk about some tribe’s success in contracting directly with the 
FHWA. As Pete Red Tomahawk’s testimony stresses and as the Chickaloon Village 
in Alaska has explained to me, entering into a relationship directly with the FHWA 
can be positive. Indeed, although both tribes’ IRR Program funding distribution is 
from the same pool of funds authorized, appropriated and allocated by formula 
under the IRR Program regulations, unlike those of us working with the BIA, tribes 
with FHWA agreements apparently receive their funds in a timely manner. 
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However, the contracts that these tribes have entered into come with serious dis- 
advantages from my perspective: they include footnotes indicating FHWA does not 
interpret the SAFETEA-LU-authorized agreements to incorporate important 
ISDEAA terms intended to enable tribes to make their share of Federal funding go 
further. Indeed, those footnotes express FHWA’s interpretation that its IRR Pro- 
gram Agreements are not Indian Self-Determination Act agreements. This FHWA 
position raises a number of significant concerns. For example, an immediate concern 
for a program whose primary purpose is roads construction, this interpretation, if 
correct, will jeopardize applicability of the Federal Tort Claims Act (FTCA), which 
Congress extended to tribes and their employees carrying out ISDEAA Agreements. 

As Seldovia’s experience with the Kachemak Bay Ferry program has shown, tribal 
transportation needs and opportunities extend well beyond the IRR program. Tribes 
need the clear ability to rely on the ISDEAA to contract or compact directly with 
DOT-agencies, including, for example, the Federal Lands Highway Program (FLH), 
Federal Transit Administration (FTA), National Highway Traffic Safety Administra- 
tion (NHTSA), and Federal Aviation Administration (FAA). 

Recommendation. Congress needs to enact legislation that makes it absolutely 
clear that tribes can utilize the ISDEAA as a vehicle to contract or compact directly 
with all DOT agencies. 

The Need for IRR Program Funding Formula Data to Accurately Reflect 
Need 

A. Inventory Data for IRR Routes Eligible to Generate Funding 

Indian Reservation Roads are public roads located within or providing access to 
Indian reservations or “Indian and Alaska Native villages, groups or communities 
in which Indians and Alaska Natives reside.” ^ The Bureau of Indian Affairs (BIA) 
maintains a national database of such routes, the “IRR Inventory,” which is used 
for the allocation of IRR funds and also determines where IRR funds can be used. 
State and county-owned roads comprise the majority of road miles within the IRR 
system. Indeed, over the past 2 years, the significant expansion of the IRR inventory 
has been fueled by the addition of state and county road miles at a substantially 
greater rate than that of Bureau of Indian Affairs (BIA) and tribal routes. ^ 

By statute, all IRR Program funds must be allocated to tribes in accordance with 
the funding formula established by regulation. 23 U.S.C. § 202(d)(2)(A). The Final 
Rule implementing the IRR Program established the statutorily mandated formula 
that must be used to allocate IRR Program funds among tribes. See 25 C.F.R. Part 
170, Subpart C. 

The funding formula adopted in the IRR Program Final Rule reflected Congress’s 
intent that the funding distribution method “balance the interests of all tribes and 
enable all tribes to participate in the IRR Program.” ^ That balancing of interests 
called for avoiding substantial reallocations from the larger tribes while still ad- 
dressing the central problem that had historically left smaller tribes out of the pro- 
gram: that the prior formula distributed funds based on an inventory limited to 
roads built and owned by the BIA. * The new formula broadened tribal participation 
by allowing the inclusion of state, county, and municipally owned IRR-eligible facili- 
ties in the inventory so that “actual IRR transportation needs [may] be counted for 
funding purposes.”® Alaska’s tribes promoted this change in the funding formula 
and were among the new formula’s intended beneficiaries. 

Now under the IRR Program regulations, formula data with respect to roads 
owned by public authorities other than the BIA or tribes are computed only at the 


iSee 23 U.S.C. § 101(a)(12); see also 25 C.F.R. § 170.5 [69 Fed. Reg. 43090, 43106 (2004)1. 

2 See 69 Fed. Reg. 43,090 (2004) (stating that the IRR system is comprised of 25,000 miles 
of BIA and tribal roads, and 38,000 miles of state, county and local government roads). During 
the Alaska Tribal Transportation Conference in (October 2006, BIA Division of Transportation 
Engineer Sheldon Kipp reported that the FY 2006 IRR consisted of 32,000 miles of BIA and 
tribal roads and 53,000 miles of state and county roads. 

3 Indian Reservation Roads, Proposed Rule, 67 Fed Reg. 51328, 51333 (2002) (emphasis 
added). 

^Although this limitation to BIA-owned roads was BIA policy, in Alaska some state routes 
were included in the IRR Inventory prior to the Final Rule, and are still in the inventory. This 
was due to an appropriations rider by which Congress required the BIA to use its 1993 “Juneau 
Area Plan,” a planning document, as the basis for the Alaska IRR Inventory. The Area Plan 
included projects identified by the tribes regardless of ownership. State routes included in the 
inventory at that time were simply treated as BIA routes. 

S67 Fed. Reg. at 51333-34. 
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local matching share rate (for Alaska, 9 percent). ® However, the IRR regulations ex- 
plicitly offer an exception whereby inventory data from non-tribal, non-BIA-owned 
routes may be counted at their full (100 percent) value: when a “public authority 
responsible for maintenance of the facility provides certification of its maintenance 
responsibility and its inability to provide funding for the project.”'^ State certifi- 
cation is not required for a tribe to include a state-owned route in the IRR inventory 
for the purpose of generating funding at the non-Federal matching rate. However, 
the state must provide certification of maintenance responsibility and the inability 
to fund a project if a state-owned route is to be computed at 100 percent of its cost 
to construct (CTC) and usage (Vehicle Miles Traveled, VMT). 

State governments and their transportation departments have recognized that by 
certifying their inability to provide funding for IRR-eligible roads in their respective 
states the IRR Program can generate more funding overall for transportation im- 
provements in that state. As a result, many states routinely submit statements, let- 
ters or enter into agreements certifying such routes for the IRR inventory that gen- 
erate funding at the 100 percent level. The State of Alaska has refused to do this, 
thereby limiting the ability of tribes to add state routes to their inventory for the 
purpose of generating funds. The State’s approach is prejudicial to the tribes, ad- 
versely affects overall levels of transportation funding available to Alaska and un- 
dermines the intent of the IRR Program regulations. This year, Alaska has agreed 
to provide certification, but it is not yet clear whether BlA has accepted the form 
of certification Alaska bas provided. 

Recommendation. The Committee should encourage BIA to promote an equitable 
approach to resolving this Alaska certification issue in a manner consistent with the 
terms of the IRR Program regulations. 

B. Population Data 

Through negotiated rulemaking, tribes and the Federal Government agreed to an 
equitable funding formula that would enable all tribes to participate in the IRR Pro- 
gram. The fairness of that formula, however, depends upon the accuracy of the data 
used to calculate relative need. As the BIA and FHWA contemplate revisions to the 
IRR Program regulations, mechanisms, including the data appeals process need to 
be established to ensure accuracy of data underlying the funding formula. 

For Alaska tribes, the funding formula’s population component is inherently inac- 
curate due to its use of the American Indian and Alaska Native Service Population 
(developed by the Department of Housing and Urban Development (HUD)). In Alas- 
ka, HUD uses “Alaska Native Village Statistical Area” to determine a tribe’s service 
population. Yet, a tribe or the BIA may provide housing services to members beyond 
that “statistical area” (as the Supreme Court addressed in Morton v. Ruiz, Indians 
living in an Indian community near a reservation are eligible for BIA social service 
programs). Seldovia’s Compact with the Secretary of Interior defines our tribe’s 
“Near Reservation Service Area” to include our members in the Town of Homer as 
well as Seldovia and outlying areas. HUD, however, has refused to count these 
members as part of our Tribe’s service population, and rejected our formal adminis- 
trative appeal to correct that population count. In rejecting our appeal, HUD chose 
not to accept the terms of our self-governance funding agreement as adequate to es- 
tablish a “near-reservation” service area for purposes of the NAHASDA formula reg- 
ulations. Rather, HUD issued a determination that the entire state is a service area, 
and that since there are no “reservations” in Alaska, Seldovia is a trihe without a 
reservation. Thus, our near-reservation service area, though recognized by Compact, 
does not exist for HUD. 

Furthermore, the data appeals provisions of the IRR Program regulations (25 

C. F.R. 170.231) contain several drafting problems that have undermined the intent 
and the utility of this appeals process. The drafting flaws in these sections of the 
regulations have been identified by the IRR Program Coordinating Committee and 
a Federal BIA workgroup as requiring technical correction. Such a correction will 
not likely be in place for another year or more. 

Recommendation. Congress must exercise oversight authority to assure that the for- 
mula data used to allocate IRR Program funding are accurate. Congress should en- 
sure that IRR Program regulation revisions correct the unfair use of HUD data to 
determine tribal population and that data appeal provisions provide appropriate pro- 
cedures that allow tribes to correct inaccurate data contained in the IRR Program 
inventory in a timely manner. 


^See 25 C.F.R. Part 170, Subpart C, Appendix C(10); see also 25 C.F.R. §170.223 (noting that 
Subpart C explains how the formula is derived and applied). 

7 25 C.F.R. Part 170, Subpart C, Appendix C(10)(3). 



35 


Conclusion 

I hope my comments this morning lead to productive action to improve the deliv- 
ery of transportation services to Alaska Native and American Indian communities. 
I welcome your questions and look forward to continuing to work with you on these 
critical issues. 

The Chairman. Thank you very much for your testimony. 

Next, we will hear from Pete Red Tomahawk. He is of the Stand- 
ing Rock Tribe. He is the Standing Rock Sioux Transportation Di- 
rector, but he has also been the twice-elected Chairman of the In- 
dian Reservation Roads Program Coordinating Committee, which is 
a tribal advisory body established by the BIA. 

So Mr. Tomahawk, thank you very much for being with us today. 
We appreciate your work. 

STATEMENT OF PETE RED TOMAHAWK, TRANSPORTATION 

DIRECTOR, STANDING ROCK SIOUX TRIBE; CHAIRMAN, 

INDIAN RESERVATION ROADS PROGRAM COORDINATING 

COMMITTEE 

Mr. Red Tomahawk. Thank you, Mr. Chairman and Members of 
this Committee. My name is Pete Red Tomahawk. I am the Trans- 
portation Director for the Standing Rock Sioux Tribe and twice- 
elected Chairman of the IRR Coordinating Committee. I have 
worked in the transportation field for over 20 years. 

I am honored to be here today. I want to thank you, Mr. Chair- 
man, and this Committee for granting our letter of request for an 
oversight hearing on tribal transportation issues in Indian Coun- 
try. 

But before I get into that, Mr. Chairman, I want to express my 
condolences and the condolences of the Standing Rock Sioux Tribe 
to the family of Senator Craig Thomas and to this Committee. I 
was saddened to hear of the death of this admired man. Cancer has 
touched me and my family. Both of my brothers, Wilbur and I are 
cancer survivors. I have the highest respect for Senator Thomas’s 
dedicated public service to the people of Wyoming and to this 
Country. He will be missed. 

I am proud that the Chairman of the Senate Indian Affairs Com- 
mittee is the North Dakota tribes’ Senator. I thank you for sup- 
porting over 560 federally recognized Indian tribes and promoting 
Indian self-determination. You are a good friend of the Indian 
tribes, as is this Committee and its hard-working staff. I want to 
thank you and Congress for the passage of SAFETEA-LU and the 
funding increases you included for the IRR program. 

The BIA road system is primarily a rural road system that is 
owned by the U.S. Government. What rural Indian communities 
need to succeed are safe roads that connect our communities, and 
roads that provide access to the national transportation system, 
and continuing the good working relationships tribes are building 
with State DOTs to ensure that State transportation improvement 
programs, the STIPs, reflect the transportation needs of Indian 
Country. 

It is working well, Mr. Chairman. I commend this Congress and 
this Committee for promoting tribal-state consultation and coordi- 
nation regarding transportation in SAFETEA-LU. 
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I want to begin by sharing some tribal successes made possible 
by Congress when it included provisions in SAFETEA-LU that 
benefited Indian tribes. Today, Indian tribes are taking greater re- 
sponsibility for transportation planning, design, construction and 
road maintenance thanks to improvements Congress included in 
SAFETEA-LU, partnering with State Departments of Transpor- 
tation and local governments on road construction projects, receiv- 
ing their first tribal transit grant, working with tribal TERO offices 
to employ native labor to provide jobs in Indian Country; using in- 
novative financing techniques to build and reconstruct, safe roads 
and community streets; and assuming the duties of the United 
States for the IRR program by contracting directly with the Federal 
Highway Administration as the Standing Rock Sioux Tribe has 
done. 

Indian tribes are achieving these successes even though we oper- 
ate on shoestring budgets. Tribes carry out identical transportation 
functions as States and local governments, yet have only a fraction 
of the resources. Indian tribes also achieve success by overcoming 
BIA’s stubbornness, wedded to outdated practices. 

I will cover just two of my written recommendations: road main- 
tenance and road safety. Congress must link road maintenance 
with road safety. Road maintenance and road safety go hand in 
hand. Poor road maintenance is a silent killer. If tribes don’t have 
adequate funds to maintain our roads, native people will continue 
to be killed or injured in traffic and pedestrian accidents in num- 
bers well above the national average. 

Invest in BIA road maintenance programs. The funding increases 
for the IRR program are working. More tribes are building more 
roads thanks to the increases Congress authorized in SAFETEA- 
LU. 

On the other hand, the funding level of $26 million for the BIA 
road maintenance program is a national disgrace. Lack of proper 
road maintenance contributes to the appalling highway fatality sta- 
tistics in Indian Country. I urge Congress to target Federal re- 
sources to where the need is greatest. Congress should increase 
funding for the BIA road maintenance program to at least $150 
million annually. 

The $26 million budgeted for the BIA road maintenance program 
is wholly inadequate. The majority of the funds in the BIA road 
maintenance program pay salaries. Very little is left for supplies 
and equipment. Tribes which choose to assume the BIA road main- 
tenance program are forced to supplement it with tribal resources, 
and are now using up to 25 percent of their IRR program construc- 
tion dollars to subsidize the BIA road maintenance program. 

The Administration’s use of the Program Assessment Rating Tool 
(PART) to justify reductions in funding for the BIA road mainte- 
nance program is misplaced. The PART evaluation of the BIA Road 
Maintenance Program shows that States and counties neither con- 
struct nor maintain routes serving Indian reservations. 

So tribes must use what resources they have to patch and repair 
deteriorating roads. Highway fatalities and injuries in Indian 
Country document the need for more, not less, funding for the BIA 
Road Maintenance Program. A 1999 study estimated that the aver- 
age annual cost to maintain a gravel road was $4,160 per year for 
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grading, resurfacing, including re-graveling. If Congress appro- 
priates $4,160 for only the 34,885 miles of BIA and tribally owned 
roads included in the IRR program inventory, it would need to ap- 
propriate $145 million annually for the BIA Road Maintenance 
Program. In 1999, diesel gas was $1.40 per gallon. Today, it is over 
$3.00 per gallon. 

If I leave you with one message today, Mr. Chairman, it is pre- 
vention. Congress cannot appropriate the millions of dollars needed 
to address all of the transportation needs of Indian Country, but 
I am asking Congress to make tribes directly eligible for highway 
safety programs that could make a difference in Indian Country. 
My recommendations for improving traffic safety in Indian Country 
are for Congress to create a 2 percent set-aside for tribes in the 
High-Risk Rural Road Program. Make tribes direct recipients of 
Safe Routes to School and Highways for LIFE Programs; provide 
funding to improve school bus routes in Indian Country; establish 
an Indian Reservation Road Safety program for Federal Lands 
Highway offices within the Department of Transportation, and 
fund it at $50 million to reduce the incidence of native deaths and 
injuries; make grant applications simple and easy to fill out so that 
more tribes apply for the funds. 

Make the BIA reorganize the BIA Indian Highway Safety Pro- 
gram. That office is not working as it should. Tribes appreciate the 
increased funding Congress included in SAFETEA-LU for this pro- 
gram, but the BIA Indian Highway Safety Program has not coordi- 
nated nor consulted with Indian tribes and tribal organizations 
such as the Intertribal Transportation Association, ITA, NCAI, and 
the IRR Program Coordinating Committee regarding traffic safety 
in Indian Country. The National Highway Traffic Safety Adminis- 
tration and the BIA must ensure that this important BIA program 
works and promotes “best practices” in Indian Country. 

My written testimony lists the appalling statistics that show that 
Native Americans suffer injury and death driving and walking 
along reservation roadways at a rate far above the national aver- 
age. Motor vehicle injuries are the leading causes of death for Na- 
tive Americans ages 1 through 34 for the Aberdeen, Billings, and 
Navajo areas, and had motor vehicle-related death rates at least 
three times greater than the national average. 

On a personal side, Mr. Chairman, I lost my niece, my brother 
Wilbur’s eldest daughter Nickie Red Tomahawk in a rollover acci- 
dent 16 years ago. She wasn’t wearing a seat belt. She was thrown 
from the car and died at the scene. She was 19. Unfortunately, I 
have not been able to shield other families from the grief my family 
has endured. I was asked by a gentleman, who is paying you to do 
this, Mr. Red Tomahawk, in looking at the advocacy for preven- 
tion? My comment was, if I could prevent one family from enduring 
the emotions that we have suffered due to this crash in taking our 
niece and our daughter, all the successes that we have done in pre- 
vention are worth it. 

There is no “golden hour” on Indian reservations. Traffic fatali- 
ties and injuries take a terrible toll in Indian Country. We can pre- 
vent a serious accident through greater education, greater law en- 
forcement, sobriety checkpoints, seat belts and child restraints, bet- 



38 


ter engineered roads, and increased funding for emergency medical 
services. 

As you are well aware, Mr. Chairman, there is no golden hour 
coming from a rural town in a rural community which lack vehi- 
cles, staff, and training and supplies. These are the four E’s. If 
Congress targets resources for these programs, Indian Country will 
see a decrease in what can only he described as alarming statistics. 

In conclusion, Indian tribes are making gains in transportation, 
but there is so much more tribes could do to improve the condition 
of Indian reservation roads if the resources were there. This is a 
health and safety issue. We are losing lives and suffering injuries 
and measures needs to be taken to prevent this great loss and 
drain on our limited tribal resources. 

I invite this Committee and its staff to come out to Indian Coun- 
try and see what tribes have accomplished and what challenges 
still remain. I invite this Committee to also attend the meetings of 
the IRR Program Coordinating Committee to see how tribal rep- 
resentations are working to improve transportation programs in In- 
dian Country. 

Thank you, Mr. Chairman, and this Committee for inviting me 
to testify this morning. 

[The prepared statement of Mr. Red Tomahawk follows:] 

Prepared Statement of Pete Red Tomahawk, Transportation Director, 

Standing Rock Sioux Tribe; Chairman, Indian Reservation Roads Program 

Coordinating Committee 

I. Introduction 

Good morning Mr. Chairman and Members of the Committee on Indian Affairs. 
My name is Pete Red Tomahawk. I am the Standing Rock Sioux Transportation Di- 
rector. I am the twice-elected Chairman of the Indian Reservation Roads (IRR) Pro- 
gram Coordinating Committee, the Tribal advisory body established in 2005 by BIA 
regulations for the IRR Program to provide advice to the BIA and Federal Highway 
Administration (FHWA) regarding the IRR Program. I am also the Chairman of the 
Northern Plains Tribal Technical Assistance Program which represents 26 Tribes in 
North Dakota, South Dakota, Wyoming, Montana, and Nebraska, and the Native 
American Injury Prevention Coalition which distributed thousands of child car seats 
donated by Ford Motor Company to Indian families. I am also the former Co-Chair- 
man of the joint Tribal-Federal Transportation Equity Act for the 21st Century 
(TEA-21) Negotiated Rulemaking Committee which drafted the BIA’s regulations 
for the IRR Program before they were finalized by the Department of the Interior. 
I have worked in the Tribal transportation field for over 21 years. 

I want to express my condolences and those of the Standing Rock Sioux Tribe to 
the family of Senator Craig Thomas and to this Committee. I was saddened to hear 
of the death of this admired man. Cancer has touched me and my family. Both my 
brother Wilbur and I are cancer survivors. I have the highest respect for Senator 
Thomas’ dedicated public service to the people of Wyoming and to this country. He 
will be missed. 

The Standing Rock Sioux Reservation straddles North and South Dakota. We 
have approximately 11,000 enrolled members, more than 2,500 miles of Indian Res- 
ervation Roads and a land base of 2.3 million acres. The Lewis and Clark Trail runs 
through the Communities of Cannon Ball, Fort Yates, Kenel and Wakpala, four of 
our eight districts. The Standing Rock Sioux Tribal Council and our Chairman, Ron 
His Horse Is Thunder, recognize the importance of transportation infrastructure as 
a key to our Tribe’s future economic and social well being. 

The Tribe is working with other transportation stakeholders, the States of North 
Dakota and South Dakota, county governments and the Federal Government, to im- 
prove our transportation system. For that reason, the Tribe has assumed responsi- 
bility for the Secretary of the Interior’s IRR Program duties under an historic agree- 
ment with the FHWA as authorized by the Safe, Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for Users (SAFETEA-LU). In May 2007, the 
Tribal Council elected to assume the Secretary’s duties for the BIA Road Mainte- 
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nance Program which the Tribe will carry out under an Indian Self-Determination 
Act (ISDA) contract beginning in FY 2008. 

II. Key Recommendations to Improve Tribal Transportation Policies 

Nearly 20 years ago, this Committee introduced legislation to overhaul the Indian 
Self-Determination Act. The legislation, which became P.L. 100-472, recognized the 
growing capability of Tribes to assume control over Federal programs. The Indian 
Self-Determination Act empowered Indian Tribes by transferring control to the 
Tribes and providing them the financial resources to succeed. The same thing must 
happen in the field of transportation. What this Committee said in 1987 is true in 
2007: 

“The conditions for successful economic development on Indian lands are essen- 
tially the same as for any other predominantly rural community. There must 
be community stability, including adequate law enforcement and judicial sys- 
tems and basic human services. There must be adequate infrastructure includ- 
ing roads, safe water and waste disposal systems, and power and communica- 
tions utilities. When these systems are in place. Tribes are in the best position 
to implement economic development plans, taking into account the available 
natural resources, labor force, financial resources and markets.” ^ 

Our key recommendations to Congress and the Federal agencies to improve trans- 
portation policies in Indian country generally, and for the IRR Program in par- 
ticular, which I elaborate upon more fully in my testimony, are as follows: 

1. Fund the IRR Program for the next reauthorization in installments that in- 
crease annually by at least $25 million from $475 million in FY 2010 to $600 
million in FY 2015, and restore the obligation limitation deduction exemption 
that existed for the IRR Program under the Intermodal Surface Transportation 
Efficiency Act of 1991 (ISTEA); increase funding for the IRR Bridge Program 
from $14 million to $50 million in the next reauthorization with increases of at 
least $10 million annually; 

2. Increase funding for the BIA Road Maintenance Program to at least $150 
million annually to promote traffic safety and to ensure that the Federal and 
Tribal investment in transportation infrastructure is maintained; 

3. Enforce the statutory requirement in SAFETEA-LU which mandates that 
the BIA must make IRR Program funds “immediately available” for the use of 
Indian Tribes within 30 days of the BIA’s receipt of the funds from the FHWA; 

4. Simplify the award process by which Federal transportation funds are dis- 
tributed to Indian Tribes by creating uniform grant eligibility, application, and 
administration criteria; 

5. Develop model funding agreements for use by the Department of the Interior 
and the Department of Transportation to facilitate the efficient transfer of 
transportation funding and program authority to Indian Tribes; 

6. Insist that the BIA and FHWA complete the comprehensive national trans- 
portation facility inventory update authorized in SAFETEA-LU to properly doc- 
ument all Tribal transportation facilities and to protect the integrity of the IRR 
Program funding formula; 

7. Encourage the President to fill the position of Deputy Assistant Secretary for 
Tribal Government Affairs established under SAFETEA-LU; 

8. Increase the number of Department of Transportation programs which Tribes 
may participate in as direct funding recipients from the Federal Government 
rather than as sub-recipients through the States (e.g., Safe Routes to Schools 
Program, High Risk Rural Roads Program, and the Highways for Life Program); 

9. Establish a Federal Lands Highways Safety Program for Indian Reservation 
Roads, establish a Tribal set aside for the High Risk Rural Road Program, and 
increase funding for the Federal Transit Administration’s (FTA) Tribal Transit 
Grant Program to $50 million annually; 

10. Increase funding to the successful Tribal Transportation Assistance Pro- 
grams (TTAPs) to at least $2.5 million annually to increase technical training 
and promote awareness in Indian country of “best practices” in transportation 
planning, design, construction, maintenance, and highway safety measures; 

11. Promote the use of innovative financing techniques in standard Indian Self- 
Determination contracts and self-governance compacts to provide Tribal govern- 
ments with better tools to reduce their road construction backlog; and 


IS. Rep. No. 100-274, 100th Cong., Sess., p.4. 
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12. Carry out right-of-way reform in Indian country to reduce costs and expedite 
the design, construction and reconstruction of Tribal roads and bridges. 

The Indian Reservation Roads Program is predominantly a rural roads program. 
Congress should invest in highway and surface transportation projects in rural 
areas as well as metropolitan areas. If rural America and Indian country are to 
prosper, there must be rural connectivity and reliable access to the national trans- 
portation system. 

III. Tribal Transportation Successes 

Indian Tribes have achieved many successes in the transportation field over the 
last several years. More than ever before. Tribes are working in partnership with 
local government and State departments of transportation on mutually beneficial 
projects. With the enactment of SAFETEA-LU, Tribes are working on a govern- 
ment-to-government basis with the Federal Highway Administration (FHWA) and 
the BIA to improve transportation systems in Indian country. Indian Tribes have: 

• taken greater control of transportation programs: five Indian Tribes, including 
the Standing Rock Sioux Tribe, negotiated historic IRR Program and funding 
agreements with FHWA, as authorized under SAFETEA-LU, to assume the 
Secretary of the Interior’s duties for the IRR Program; 

• assumed the authority to approve PS&E (plans, specification & estimate) pack- 
ages, thereby maintaining better control over construction scheduling and cost; 

• used the authority under SAFETEA-LU to allocate up to 25 percent of their 
annual IRR Program allocation for road maintenance needs to maintain Tribal 
infrastructure built with IRR Program funds; 

• witnessed the joint Federal-Tribal initiation of SAFETEA-LU’s Tribal Transit 
Grant Program which was a model of government-to-government relations. The 
Federal Transit Administration (FTA) consulted with Indian Tribes, responded 
favorably to Tribal recommendations, received applications from nearly 100 In- 
dian Tribes, and awarded over 60 transit grants to eligible Tribal recipients in 
FY 2007; 

• collaborated with Members of Congress and FHWA Administrator Capka to suc- 
cessfully reverse an FHWA policy that would have prevented Tribes from being 
eligible sub-recipients of SAFETEA-LU’s Safe Routes to Schools Program 
grants. Tribal access to these funds will permit Tribes to contract with States 
to promote, develop and improve safe walking and bike routes to schools for ele- 
mentary and middle-school children; 

• collaborated with States on comprehensive highway safety and transportation 
and land use plans (NDDOT and Standing Rock), worked on cooperative ven- 
tures to improve traffic crash reporting on Indian reservations (SDDOT and the 
State’s Indian Tribes); and jointly worked on construction, employment and ma- 
terials testing (Eastern Shoshone and Northern Arapaho Tribes and Wyoming 
DOT); 

• partnered with State DOTs on IRR Program highway projects funded through 
the Public Lands Highway Discretionary Grant Program which brings addi- 
tional capital to Indian country by financing projects that otherwise could not 
be built by Tribal governments from other funding sources; 

• instituted safety measures such as the child restraints and reduced infant and 
child deaths, cutting these rates dramatically; and 

• brought third-party lenders to Indian country to help Tribes finance road con- 
struction projects which have saved Tribes money that would otherwise be con- 
sumed by inflation and additional mobilization expenses. 

Indian Tribes celebrate these successes, and they want to see them repeated 
throughout the country. These examples can serve as “best practices” in transpor- 
tation planning and government-to-government cooperation. Tribal governments are 
better positioned today to tackle problem areas in Tribal transportation than ever 
before, and they can save lives by intelligent planning, better design, implementing 
highway safety programs and conducting regular road maintenance and periodic 
road safety audits. 

We just need adequate resources and sensible Federal transportation laws, regu- 
lations, and policies which aid, rather than hinder us, in getting the job done. 

TV. Indian Reservation Roads Are Not Safe Roads 

Despite this progress, we need Congress and the Administration to partner with 
Tribal governments to dramatically reduce highway injuries and fatalities that 
plague Indian communities at rates several times above the national average. My 
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grandchildren live on the Standing Rock Sioux Reservation. I want them and all Na- 
tive American children to have a safe and healthy future. We must do more to keep 
them safe when they walk to school, ride a bus, or jump into their parents’ cars 
and trucks. We must educate them early to buckle up and not to drink and drive 
so that when it is their turn to get behind the wheel, they will be responsible driv- 
ers. Tribal communities must also change bad behaviors and set a good example for 
our youth. 

Congress and the Administration must also do their parts. Tribes are struggling 
to find the funds necessary to meet the tremendous transportation needs in Indian 
Country. Congress and the Administration must recognize that Indian Tribes have 
the most rudimentary transportation infrastructure in the country and lack the 
funds needed to maintain roadways in a safe condition. Tribal transportation pro- 
grams have too few personnel to attend to required activities. ^ Indian Tribes should 
be treated as equal partners. The significant progress Tribes have made in the last 
two decades to assume direct responsibility for their transportation systems should 
be applauded and rewarded by giving Tribal governments the financial resources 
they need to build and maintain safe roads and save lives. Transportation planning, 
design, construction, and maintenance are not occasional occurrences, and Tribal 
governments must have the resources they need to carry out this core governmental 
function. No one else can do it better than the Tribes themselves. 

Adequate funding levels are needed if we are to design safer roads with features 
such as guard rails, rumble strips, clearly visible signs, reflective markers, and 
wide, level shoulders. We must increase law enforcement patrols to enforce traffic 
laws and respond to accidents more quickly. We must provide adequate Emergency 
Medical Services and associated medical facilities so that prompt medial assistance 
is available to the injured within the critical “golden hour” after an accident. And 
we must adequately maintain routes in Indian country so that poor road mainte- 
nance does not continue to be a major contributing factor to traffic accidents in In- 
dian country. Poor road maintenance is a silent killer that preys on the distracted 
mother, the sleep-deprived father, the inexperienced son or daughter, and the aunt 
or uncle who drive while impaired. 

A. Grim Statistics 

Our future goals, for safe, well maintained streets are clear, but the present re- 
flects a grim reality. Native Americans suffer injury and death driving and walking 
along reservation roadways at rates far above the national average. 

• Motor vehicle injuries are the leading cause of death for Native Americans ages 
1-34, and the third leading cause overall for Native Americans; ^ 

• The motor vehicle death rate for Native Americans is nearly twice as high as 
other races; * motor vehicle crashes were the leading cause of death among Na- 
tive Americans age 1 to 19, and the Aberdeen, Billings, and Navajo Areas had 
motor vehicle-related death rates at least three times greater than the national 
rates; ® 

• Native Americans in South Dakota are three times more likely to be killed in 
a motor vehicle accidents than the rest the of State’s non-Native population; 
from 2001 to 2005, over 25 percent of individuals who lost their lives in traffic 
accidents in South Dakota were Native American even though Native Ameri- 
cans comprise only 8.3 percent of the State’s population; ® 

• The South Dakota Department of Transportation (SDDOT), working with ICE 
International, Inc., Interstate Engineering, Inc., and the State’s Indian Tribes, 
in a recently published report, found that 737 accidents (or 64 percent of all 
motor vehicle accidents) on nine reservations in South Dakota in 2005 were not 
reported; 

• 123 North Dakotans were killed in traffic accidents in 2005, an increase of 23 
percent over 2004; 4,360 North Dakotans were injured. Eighty-eight percent of 


2 “Transportation Planning on Tribal Lands,” Melissa Savage, National Conference of State 
Legislatures, August 2006, p.l. 

3 “Safety Belt Use Estimate for Native American Tribal Reservations,” National Highway 
Traffic Safety Administration, DOT HS 809 921, Final Report, October 2005, p. 1. 

*Id. 

^ Center for Disease Control, Injury Center, Atlas of Injury Mortality Among American Indian 
and Alaska Native Children and Youth, 1989—1998, Executive Summary (www.cdc.gov/ncipc/ 
pub-res/American Indian Injury Atlas/OSSummary.htm). 

® “Improving Motor Vehicle Crash Reporting on Nine South Dakota Indian Reservations,” 
South Dakota Department of Transportation, June 2007. 

■’Id. 



42 


the fatal accidents in North Dakota occurred in rural areas (nearly 9 out of 
every 10 fatalities ); 

• According to estimates by the National Safety Council, the economic cost in 
2005 for each fatality in terms of lost wages, medical expenses, administrative 
expenses, motor vehicle and property damage, and employer costs, exceeded 
$1.14 million for each life lost and over $50,000 for every person injured. In 
2005, for North Dakota alone, those figures translate to a cost of nearly $360 
million for the State’s 123 traffic fatalities ($140.2 million) and 4,360 traffic in- 
juries ($218 million);® 

• 5,962 fatal motor vehicle crashes were reported on reservation roads between 
1975 and 2002 with 7,093 lives lost. The trend is on the increase, up nearly 25 
percent to over 284 lives lost per year in the last 5 years of study; ® 

— 76 percent of the fatalities were not seat belt or child safety seat restrained 
compared to 68 percent nationally; 

— Since 1982, 65 percent of fatal crashes occurring on reservations were alco- 
hol related compared to 47 percent nationwide; 

• According to information presented by the Michigan Tribal Technical Assistance 
Program (Michigan Technological University), nearly three-quarters (73 per- 
cent) of Native American children under age 5 who died in traffic accidents 
were not in a child safety seat. Less than 7 percent were wearing a seat belt. 
More than half of these fatalities could have been prevented if these children 
had been restrained; 

• NHTSA data shows that approximately 3 out of every 4 fatalities on Indian res- 
ervations were not restrained at the time of the motor vehicle accident. In 2002, 
only 16 percent of motor vehicle fatalities on reservations were restrained; 
and 

• American Indians have the highest rates of pedestrian injury and death per 
capita of any racial or ethnic group in the United States. 

These statistics are shocking and bear witness to the consequences of maintaining 
the status quo concerning Federal Tribal transportation policies. I am troubled by 
the disparity between national traffic safety statistics and the statistics coming out 
of Indian country. According to the National Highway Traffic Safety Administration 
(NHTSA): “The Department has made transportation safety its highest priority. The 
Secretary has mandated an ambitious DOT-wide safety goal to reduce the traffic fa- 
tality rate to no more than 1 fatality per 100 million vehicle miles traveled (VMT) 
by the end of 2008.” 

We have over 11 million VMT in the IRR Program inventory, yet the average 
number of Native Americans killed in motor vehicle accidents annually throughout 
NHTSA’s 28-year study was 213. While the number of fatal crashes in the Nation 
during the same period declined 2.2 percent, the number of fatal motor vehicle 
crashes per year on Indian reservations increased 52.5 percent, 

If Tribal governments, the Departments of the Interior and Transportation, and 
State DOTs are to reverse the traffic fatality rates among Native Americans, Con- 
gress will need to direct more resources to the many factors that contribute to high- 
way fatalities than are presently available. Many traffic accidents that occur on res- 
ervation roads can be prevented through application of the four “Es”: 

1. Education; 

2. Enforcement; 

3. Engineering; and 

4. Emergency Medical Services. 


® “North Dakota Vehicle Crash Facts for 2005,” North Dakota Department of Transportation, 
Crash Facts (www.nd.gov/dot/dlts.html). 

® “Fatal Motor Vehicle Crashes on Indian Reservations 1975-2002,” National Center for Sta- 
tistical Analysis, National Highway Traffic Safety Administration, DOT HS 809 727, Technical 
Report, April 2004, p. 1. 

10 /d. 

ll/d., p. 2. 

i®See “Race and Ethnicity in Fatal Motor Vehicle Traffic Crashes 1999-2004,” National Cen- 
ter for Statistics & Analysis, DOT HS 809 956, Technical Report, May 2006, p. 14. 

1® “Safety Belt Use Estimate for Native American Tribal Reservations,” NHTSA, DOT HS 809 
921, October 2005, p. 1. 

1“ “Pedestrian Safety in Native America,” FHWA-SA-04-007 Technical Report, September 
2004. 

10 “Fatal Motor Vehicle Crashes on Indian Reservations 1975-2002,” p. 2. 
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B. Invest in Prevention 

If I leave you with one message today, Mr. Chairman, it is “prevention.” As much 
as I wish it, Congress will not appropriate the billions of dollars needed to redress 
all the unmet transportation needs in Indian country in next year’s appropriations 
acts. But I am asking Congress to identify and fund those preventative measures 
that Federal, State and Tribal governments can take to reverse the consequences 
of years of neglect of Tribal transportation infrastructure, as well as to help us curb 
the societal behaviors which contribute to making Indian reservation roads the most 
dangerous roads in America. 

But it must be a combination of resources to reconstruct and repair unsafe roads, 
provide law enforcement, emergency medical services, and educate Native American 
communities to make highway safety a priority. Any one component alone, without 
the support of the other components, will not be as effective. 

I speak from experience regarding the damage that traffic fatalities cause to Trib- 
al families. My niece Nickie (Nicole) Red Tomahawk, my brother Wilbur’s eldest 
daughter, was killed 16 years ago in an automobile accident on the Reservation. She 
lost control of the SUV she was driving. It rolled over. She was thrown from the 
vehicle and died at the scene. 

Nickie was 19. She had a bright future ahead of her: college, a job, marriage, and 
children. She would be 35 years old today with her own family. The accident is still 
fresh in our families’ mind. Every day our family prays to the Great Spirit for her. 

People ask me why I am so insistent on safety. If I can prevent a single motor 
vehicle fatality and save another family from experiencing the tragic loss we experi- 
enced then we are all successful. I believe in the four Es and want to share highway 
safety measures and road safety awareness with every Tribe. From 1996-2005, how- 
ever, 71 residents of the Standing Rock Sioux Reservation were killed in motor vehi- 
cle accidents. It was the number one killer on our Reservation. 

I now turn to the specific recommendations to improve the delivery of transpor- 
tation services in Indian country. 

V. Recommendations to Improve Federal Transportation Policies in Indian 
Country 

Tribes are assuming greater responsibility for transportation planning, design, 
construction and maintenance. TEA-21, SAFETEA-LU, and the IRR Program regu- 
lations have created additional opportunities for Indian Tribes to interact with State 
Departments of Transportation on mutually beneficial transportation projects, to ne- 
gotiate road maintenance agreements with State governments that prolong the use- 
ful life of IRR-financed routes without the approval of the Interior Secretary, to con- 
duct long range transportation planning, hire their own engineers to finalize PS&E 
packages, and consult with Metropolitan Planning Organizations and Regional Plan- 
ning Organizations on long-term transportation planning goals. Mr. Chairman, we 
must encourage these partnerships so that consultation is the norm and all govern- 
ments work to achieve mutually agreed-upon transportation goals. This can be the 
future of the Indian Reservation Roads Program if Congress and the Administration 
will take the following actions: 

1. Increase Funding for the IRR Program in the Next Highway Reauthorization Bill 
to Meet Tribal Transportation Needs of the 21st Century 

The backlog of unmet transportation construction needs in Indian country is in 
the tens of billions of dollars. It hinders economic development, education, and the 
delivery of housing and health care to millions of Native Americans who reside on 
Indian reservations simply because it raises the cost of doing business on Indian 
reservations. Infrastructure should be a Tribal resource, but it is not. It is a hazard. 

It is not exceptional for Indian Tribes to operate one- and two-person transpor- 
tation departments. At Standing Rock, I and my assistant comprise the entire 
Transportation Department. While State Departments of Transportation, city and 
county governments and Metropolitan Planning Organizations (MPOs) are staffed 
with engineers and other professionals to plan transportation projects and work 
with stakeholders to prioritize transportation projects. Tribal governments do not 
have comparable resources to operate complimentary transportation programs. 
Until the Eederal agencies request and Congress appropriates more resources. Trib- 
al governments will always be pla3dng “catch up” with their State and local govern- 
ment counterparts. Indian country cannot be expected to rectify our physical trans- 
portation infrastructure needs if we do not also have the financial resources to prop- 
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erly staff and operate Tribal government departments to be capable of coordinating 
with our Federal, State and local government counterparts. 

According to data compiled by the Associated General Contractors of America 
(AGO, since 2004 the construction industry has been hit by a series of significant 
price increases impacting a variety of basic construction materials. It was AGC’s es- 
timate that a “realistic inflation target for construction materials appears to be 6- 
8 percent, with periods of 10 percent increases quite possible.” These cost in- 
creases outpaced consumer and producer price indices significantly. According to the 
AGC report, for the 12 months ending August 2006, the cost of inputs for highway 
and street construction was up 13.8 percent, the producer price index (PPI) for 
“other heavy construction” was up 10.3 percent, and the index for non-residential 
buildings was up 8 percent, The report noted that: “The highway construction 
index is driven to a greater degree than the building construction indexes by the 
cost of steel bars . . . and plates (for bridges), ready-mixed concrete, asphalt, and 
diesel fuel, all of which have experienced double-digit cost increases in the past 12 
months.” 

Congress authorized $450 million for the IRR Program for FY 2009. If Tribes are 
to maintain the positive gains made in TEA-21 and SAFETEA-LU and keep up 
with construction inflation which is running into double digits in many BIA Regions, 
we respectfully request that Congress authorize funding increases to the IRR Pro- 
gram in the next highway reauthorization bill of at least $25 million annually, com- 
bined with the restoration to the IRR Program of the obligation limitation exemp- 
tion which existed prior to TEA-21. These funding increases for Indian reservation 
roads are the absolute minimum needed to keep up with inflation, let alone meet 
the growing needs of Indian country. 

Congress must sustain and continue its commitment to improving transportation 
infrastructure on Indian reservations if the gains of the last few years are to be 
maintained. This commitment will spur economic development on Indian reserva- 
tions more than any other single Congressional action. 

2. Inerease Funding for the BIA Road Maintenance Program Within the Interior and 
Related Agencies Appropriations Act 

Funding for the BIA Road Maintenance Program is a national disgrace. The Ad- 
ministration’s use of the Program Assessment Rating Tool (PART) Performance 
Measurements to justify annual reductions to the BIA Road Maintenance Program 
is shortsighted and fails to protect these valuable taxpayer-funded infrastructure in- 
vestments. The Office of Management and Budget’s road budget makes no economic 
sense and squanders teixpayer money. Failing to adequately budget for the BIA 
Road Maintenance Program also violates Federal law. 

When, in SAFETEA-LU, Congress authorized Tribes to spend up to 25 percent 
of their IRR Program dollars for maintenance. Congress expressly stated that: 

“The Bureau of Indian Affairs shall continue to retain primary responsibility, in- 
eluding annual funding request responsibility, for road maintenance programs 
on Indian reservations. The Secretary [of Transportation] shall ensure that [IRR 
Program] funding made available under [section 204(c) of Title 23] for mainte- 
nance of Indian reservation roads for each fiscal year is supplementary to and 
not in lieu of any obligation of funds by the Bureau of Indian Affairs for road 
maintenance programs on Indian reservations.” 

23 U.S.C. § 204(c), as amended. 

The opposite of what Congress intended in SAFETEA-LU is oceurring. As funding 
for the IRR Program goes up as authorized under SAFETEA-LU, the Administra- 
tion submits budgets to Congress to reduce funding for the BIA Road Maintenance 
Program. Newly built or reconstructed roads must be maintained if they are to meet 
their design life and provide safe passage for people, goods and services. 

Poorly maintained roads in the Dakotas have cracks from frost heave, rutted 
pavement from tire wear, prairie dog damage and faded and worn pavement mark- 
ings. These compromised conditions contribute to traffic accidents by degrading the 
pavement surface and can contribute to a driver losing control in snow or rain and 
at high speeds. 


“AGC’s Construction Inflation Alert,” Reported by AGC Chief Economist Ken Simonson, 
September 2006, http:! lwww.agcak.org/akancasn/doc.nsflfiles/7DBB5CEFBE545B13872571 
FF0080B299 / $file / AGCsConstructionInflationAlert.pdf. 

^»Id., p. 2 
IS Id. 

20 “Road Safety Audit for Improvements to Standing Rock Sioux Tribe Reservation Roads,” 
Hamilton Associates, October 2005, pp. 10-11. 
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The BIA Road Maintenance Program is so poorly funded that there is no allow- 
ance for even emergency road maintenance needs to address life threatening cir- 
cumstances that result from a “catastrophic failure or natural disaster.” As stated 
in the IRR Program regulations, examples of emergency maintenance include “ice 
and snow control, traffic control, work in slide areas, repairs to drainage washouts, 
retrieving hazardous materials, suppressing wildfires, and repairing the ravages of 
other disasters.” 25 C.F.R. § 170.812. Every BIA Region experiences emergency road 
and bridge maintenance needs yet lacks the resources to respond to them. 

The following table illustrates the see-saw funding levels for the BIA Road Main- 
tenance Program since 1980. 
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In recent years, the BIA Road Maintenance Program budget, as a percentage of 
the IRR Program appropriation for the same year, has fallen below 10 percent. In 
1990, Congress appropriated $30,598 million which represented 37.7 percent of the 
combined maintenance and construction budgets. But by 2000, road maintenance as 
a percentage of available maintenance and construction funding had fallen to 9 per- 
cent and funding dropped to $26,437 million. 

At its high watermark fifteen years ago, in 1992, the BIA Road Maintenance Pro- 
gram received $41 million and accounted for 25.7 percent of the combined road 
maintenance and construction appropriation allocation for the IRR Program. Accord- 
ing to data in the Roads Inventory Field Data System (RIFDS), between 1996 and 
2006, the IRR Program inventory grew nearly 74 percent, from 49,132 miles to 
85,454 miles. If the Administration’s FY 2008 funding request for the BIA Road 
Maintenance Program is approved by Congress, Road Maintenance funding will fall 
to $26 million, or 6.1 percent of total maintenance and IRR Program construction 
funds, its lowest percentage level in over 56 years. 

To spend six cents of every dollar on road maintenance when other public authori- 
ties spend many times that amount does not protect the investment which the 
Unites States and Indian Tribes have made in transportation infrastructure. This 
funding gap also exacerbates the backlog of unmet construction need by cutting the 
useful life of roads in half and will lead to more traffic injuries and fatalities. The 
lack of adequate road maintenance funding hinders every other form of financial as- 
sistance to Indian country, thus making it more difficult for the United States and 
Indian Tribal governments to achieve their stated Indian policy goals. 
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a) The PART Performance Measurement of the BIA Road Maintenance Program 

Misses the Mark 

The Administration’s PART Performance Measurement acknowledged that state 
and county governments provide more resources per mile than the BIA. It noted 
that the majority of the BIA road system (% of the system) is unimproved and earth 
surface (dirt) and, “therefore, requires far more extensive methods to maintain for 
public use.”^i The PART evaluation of the BIA Road Maintenance Program con- 
cedes that: 

“The problem is (1) local public entities are refusing to use their HTF [Highway 
Trust Funds] funding to reconstruct their roads/bridges when they have met 
their design life, forcing Tribes to redirect their IRR HTF funding to reconstruct 
these roads/bridges; and (2) local public entities do not maintain their roads 
adequately requiring these roads/bridges to be reconstructed more frequently. 
This results in ineffective use of BIA road maintenance resources and Tribal 
HTF resources.” 

Is it any wonder that the BIA Road Maintenance Program is scored by 0MB as 
not demonstrating results? But rather than recognizing that the poor performance 
ofthe BIA Road Maintenance Program is due in large part to insufficient funding, 
and requesting additional funding to address this problem, the Administration has 
used the poor PART Performance Measurement as a justification for seeking less 
funding for the BIA Road Maintenance Program. Recognizing that under Adminis- 
tration policies, funding is tied to the PART Assessment, the IRR Program Coordi- 
nating Committee, in January 2007, asked the BIA to have officials responsible for 
the PART Performance evaluation of the BIA Road Maintenance Program to brief 
the Committee on the evaluation, and identify ways to improve the Program’s rat- 
ing. The BIA has been unresponsive and this briefing still has not occurred. 

It is the United States’ statutory obligation under SAFETEA-LU and other Fed- 
eral laws to maintain the IRR Program system of roads. Common sense dictates 
that if taxpayer dollars are used to finance a public road in Indian country, the 
United States should also ensure that funds are adequate to ensure that the full 
useful life of the public road is met. Are not the roads over which millions of Native 
Americans and others travel each day just as important to the Federal Govern- 
ment’s trust responsibility to Tribal resources as the land over which the roads lie? 

The authority granted Indian Tribes in SAFETEA-LU to use up to 26 percent of 
their annual IRR Program funds for maintenance purposes does not excuse the Inte- 
rior Department of its statutory and moral obligation to keep IRR Program roads 
safe and adequately maintained. 

b) Indian Reservation Roads Cost More to Maintain But Receive Less 

In January 2007, the Coordinating Committee provided BIA officials with statis- 
tics (Caterpiller Performance Handbook, 1999) that showed that the typical 5-year 
cycle maintenance costs for a gravel road — the predominant road type in Indian 
country — is $4,160 per year per road mile for grading, resurfacing, and re-graveling. 

To demonstrate how bad the shortfall in maintenance funding is, if Congress ap- 
propriated the 1999 estimate of $4,160 for the 34,885.3 miles of just the BIA- and 
Tribally -owned routes now included in the BIA’s RIFDS, made no adjustment for in- 
flation, and excluded funding for routes owned by States, counties, townships, etc., 
and appropriated an additional $20 million to maintain the approximately 1,200 
BIA- and Tribally owned bridges included in the IRR Program inventory (which rep- 
resent only 27.5 percent of the 4,301 IRR Bridges), the Road Maintenance Program 
budget would be $165,122 million for FY 2008 ($145,122 million -i- $20 million). The 
Administration’s FY 2008 Road Maintenance request of $26 million is only 15.75 
pereent ofthe $165,122 million figure. 

The road maintenance funding estimate I have proposed excludes any funding to 
maintain routes and bridges now included in RIFDS which are owned by public au- 
thorities other than the BIA and Tribes. But, as noted by 0MB, many of these roads 
are being and frankly must be maintained by Tribal governments in order to pro- 
vide critical access to Tribal communities. In fact, as of today, there are 86,759 
miles in RIDFS (51,873 miles of non-BIA and Non Tribally owned routes) and 4,301 
bridges, owned by both Federal, Tribal, State, county, township, and other State 
subdivisions. 


See OMB’s Program Assessment Rating Tool Performance Measurement for the BIA Road 
Maintenance Program (2004)( www.whitehouse.gov/omb/expectmore/detaill0002352. 2004.html). 

22 /d. 

23 W. 
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If Tribes and the Federal Government invest taxpayer dollars to build and recon- 
struct roads in Indian country, it makes sense to adequately maintain these routes 
to improve their useful life. If pennies are spent on road maintenance, dollars will 
need to be spent on road reconstruction, and many more dollars on the societal cost 
of traffic fatalities and injuries. 

NCAI and many Tribal leaders, including Standing Rock Sioux Chairman Ron His 
Horse Is Thunder, have requested at least a $100 million funding level for the BIA 
Road Maintenance Program. The BIA has acknowledged that it requires at least 
$120 million to annually maintain BIA-owned roads and bridges, $50 million per 
year for bridge rehabilitation and replacement, and $100 million per year for up- 
grading and expanding transit services and systems. 

Given the stark statistics discussed above, we respectfully request that Congress 
appropriate at least $150 million for the BlA Road Maintenance Program to main- 
tain IRR Program roads and bridges to a minimally adequate standard. 

3. The BIA Must Comply with SAFETEA-LU’s Mandate to Distribute Available IRR 

Program Funds For the Use of Indian Tribes Within 30 Days of Receipt of the 
Funds 

One of the biggest problems I have witnessed in the operation of the IRR Program 
is the unnecessary delay by the BIA in distributing IRR Program allocations among 
the 12 BIA Regions and, from these Regional Offices, to the Tribal governments that 
have chosen to contract the IRR Program and BIA Road Maintenance Program 
under the ISDA. Congress was clear in SAFETEA-LU when it amended the law to 
require that: 

“Not later than 30 days after the date on which funds are made available to 
the Secretary of the Interior under [section 202 of Title 23] funds shall be dis- 
tributed to, and available for immediate use by, the eligible Indian Tribes, in 
accordance with the formula for distribution of funds under the Indian reserva- 
tion roads program.” 

23 U.S.C. 202(d)(2)(E)(i) 

The reality is that the BIA does not distribute IRR Program funds within 30, 60, 
or even 90 days of receipt from the FHWA. On the one hand, the BIA claims that 
it cannot transfer the IRR Program funds until it has self-determination contracts 
or self-governance compacts in place, and on the other hand, it has dragged its feet 
in finalizing mutually acceptable model funding agreements. It cannot have it both 
ways. 

Contrary to this statute, each August, BIA Regions return tens of millions of dol- 
lars of IRR Program funds to BIA Headquarters because these funds were received 
too late in the fiscal year, while Tribes are practically begging for construction 
funds. Short construction seasons mean that priority road projects do not get built 
and the cost for building roads in Indian country continues to outpace funding. 

The failure by the BIA to develop acceptable ISDA model contracts and Annual 
Funding Agreement addenda further compounds the problem Tribes are experi- 
encing in delivering transportation services to their communities. That is one reason 
why the Standing Rock Sioux Tribal Council opted to enter into direct negotiations 
with FHWA in 2005 to contract the IRR Program under an agreement with FHWA 
rather than continue to negotiate ISDA construction contracts with the BIA. Under 
our IRR Program Agreement with FHWA, our Tribe receives its IRR Program allo- 
cations timely, even this year when Congress passed four continuing resolutions be- 
fore the final FY 2007 joint resolution was enacted in February. 

It is bad enough when an agency practice runs directly against its stated policies 
and hinders the efforts by Indian Tribes and BIA Regions to improve transportation 
systems in Indian country. It is worse when a law is enacted by Congress to facili- 
tate the transfer of funds from the BIA to Tribal governments and the law is ig- 
nored or made irrelevant by agency inaction. The 30-day rule is the law. It promotes 
the objectives of the IRR Program. The BIA should obey it. 

4. Simplify the Federal Grant and Contract Application and Award Process for Trib- 

al Governments 

Why are Tribal communities lagging so far behind the Nation in reducing fatal 
traffic accidents? It is as if national campaigns to reduce traffic accidents and 
deaths end at reservation boundaries. I am afraid that resources are not reaching 
reservation communities at the rate that they should. These shortfalls in funding 


24 “Transportation Serving Native American Lands,” TEA-21 Reauthorization Resource Paper, 
BIA (May 2003), p. 32. 
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have a devastating effect on Native Americans who are d 3 dng and suffering injuries 
at unacceptable rates. 

If Indian Tribes are eligible recipients of Federal transportation funding, for the 
programs to work in Indian communities, the money must reach the intended bene- 
ficiaries. That is not the case presently. 

Part of the problem lies in the cumbersome, and wholly separate processes by 
which Indian Tribes must apply for Federal transportation, transit, and traffic safe- 
ty grants administered by multiple Federal agencies (BIA, FHWA, NHTSA, FTA, 
Federal Aviation Administration (FAA), etc.) or Federal transportation grants ad- 
ministered through the States (Safe Routes to Schools, High Risk Rural Roads, 
Highways for Life, etc.). 

We strongly recommend that agencies within the Department of Transportation 
(Federal Lands Highway, FTA, NHTSA, and FAA) develop a simplified contract doc- 
ument for Tribes. This will encourage more Tribes to apply for these grants and 
bring the benefits of the Federal programs to Indian communities where they are 
most needed. Direct Federal funding of Tribes through Tribally protective and ap- 
propriate government-to-government agreements streamlines Tribal access to Fed- 
eral program funds by removing artificial barriers to these grant funds by elimi- 
nating the unnecessary, costly and time consuming process of requiring Tribes to 
contract with the States for receipt of Federal transportation dollars. The Safe 
Routes to School Program and High Risk Rural Roads Program are just two exam- 
ples among many of the Federal programs that should be directly available to In- 
dian Tribes. 

As noted above and as discussed in the 2006 report by the National Conference 
of State Legislatures, most Tribal governments lack the personnel and resources to 
administer multiple Federal grants and contracts with widely varying terms and 
conditions. Complex, conflicting grant conditions and reporting requirements hinder 
efficient Tribal administration of transportation programs and projects. The agen- 
cies should develop a single grant application process with one annual deadline as 
Congress directed the Secretary of Transportation to do for the States in appl 3 dng 
for Highway Safety Program grants under SAFETEA-LU. See 23 U.S.C. §402(m), 
as amended, sec. 2002(d) of SAFETEA-LU, 119 Stat. 1521-1522. 

Developing a simplified agreement, which takes into account the unique legal sta- 
tus of Tribes and respects Tribal sovereignty, will improve program performance 
and Tribal accountability. 

Under SAFETEA-LU, Congress directed the BIA to also “establish a similar sim- 
plified process for applications for grants from Indian Tribes under [Chapter 4 of 
Title 23]” as well. Id. To date, I am not aware of any action taken by the BIA’s In- 
dian Highway Safety Program (IHSP) to consult with Indian Tribes, the Nation’s 
Tribal Technical Assistance Programs (TTAPs), or the IRR Program Coordinating 
Committee concerning the development of a simplified single grant application proc- 
ess for Highway Safety Program grants. Despite numerous invitations to the former 
Program Administrator of the BIA’s IHSP to attend an IRR Program Coordinating 
Committee meeting, no representative of that office has ever attended a Coordi- 
nating Committee meeting. This has occurred even though a number of our meet- 
ings were held in Albuquerque, New Mexico where IHSP offices are located. 

I trust that the next Program Administrator will actively consult and work with 
Indian Tribes, the TTAPs, and the Coordinating Committee to implement 
SAFETEA-LU’s mandate. 

5. Implement Model IDSA Contracts and Agreements so that Indian Tribes May 
More Easily Assume the Secretary of the Interior’s Duties for the IRR Program 

Congress recognized the need for a standardized model contract in the self-deter- 
mination context in 1994 and legislated, in P.L. 103—413 (1994), the content of a 
non-construction Indian Self-Determination Act (ISDA) contract. See 25 U.S.C. 
§4501. This is known as the “model Section 108” ISDA contract. Similar model 
agreements should be developed to speed the distribution of Federal transportation 
dollars to Indian Tribes as direct recipients. 

The IRR Program Coordinating Committee and other Tribal advocates provided 
a sample Title I Indian Self-Determination contract to BIA officials in the summer 
of 2006 for use in the IRR Program. To date, the BIA has not approved a sample 
ISDA contract for Indian Tribes. Only last month did the BIA’s Office of Self-Gov- 
ernance issue a proposed Title IV Self-Governance Model Indian Reservation Roads 
Addendum for use by Self-Governance Tribes. Tribes are still waiting for the Inte- 
rior Department’s awarding officials and attorneys to provide a response to the Trib- 
ally proposed model Title I ISDA contract for the IRR Program. 

Interior Department attorneys have incorrectly concluded that Tribes must nego- 
tiate a separate agreement if they wish to use innovative financing techniques to 
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pay for eligible IRR Program projects. This is shortsighted and legally unnecessary. 
It will hinder the use of innovative financing techniques by Tribes by raising the 
transactional costs associated with flexible financing arrangements. 

Because of the Interior Department’s intransigence on this issue, Tribes are being 
forced to use outdated, overly burdensome ISDA contracts that BIA Regional Office 
Awarding Officials are “used to” negotiating. These contracts do not reflect many 
ofthe hard won improvements to the IRR Program that Tribes negotiated with BlA 
and FHWA in the final IRR Program regulations, implemented in November 2004, 
and which Congress included in SAFETEA-LU. These improvements include Tribal 
approvals of Plans, Specifications & Estimate (PS&E) packages, full annual advance 
funding, and innovative financing techniques by which Tribal governments, if they 
choose, can leverage IRR Program funds to help finance road projects. 

The delay in the award of IRR Program contracts hurts every Tribe’s bottom line 
and reflects poorly on the BIA’s administration of the IRR Program. Roads are not 
being built in a timely manner and present continuing safety risks. Construction 
seasons are limited in many BIA Regions. The ideal time to bid out construction 
jobs — to lower cost — is in the middle of winter, not in the spring or summer months 
when the BIA is now releasing the majority of IRR Program funds. 

Delays in the ISDA contracting process, a process that has been in place for over 
30 years, only make transportation construction more costly. Model IRR Program 
funding agreements will help bring the BIA into compliance with SAFETEA-LU’s 
30-day payment mandate and better serve Indian country. 

It should be a goal of the Department of Transportation and Department of the 
Interior to lower the cost of doing business in Indian country. It will allow Tribes 
to put Federal funds into the roads and bridges that can improve the quality of life 
of our communities, not waste money serving a complicated bureaucracy. This goal 
cannot be met until the BIA approves and widely distributes to the BIA Regions 
acceptable model ISDA agreements. 

6. The BIA and FHWA Must Complete a Comprehensive National Inventory of 
Transportation Facilities Eligible for Assistance Under the IRR Program 

The inventory of the Indian Reservation Roads Program is growing at a dramatic 
rate. In 2005, there were 62,319 road miles in the BIA’s RIFDS. In 2007, there are 
more than 85,000 road miles in RIFDS, an increase of more than 37 percent. BIA 
System roads, those dirt, gravel, and paved roads owned by the BIA, are only a sub- 
set of all eligible IRR Program routes. The entire IRR Program System of roads eli- 
gible for funding under the IRR Program is also comprised of routes owned by 
Tribes, States, counties, townships, and other Federal agencies. 

The IRR Program formula, by which Federal funds are apportioned among the 
Nation’s federally recognized Indian Tribes, places heavy emphasis upon road inven- 
tory miles. See 25 C.F.R. § 170.201 et seq. The integrity of the IRR Program is de- 
pendent upon accurate and complete information on each Indian Tribe’s IRR Pro- 
gram inventory of eligible roads. 

a) SAFETEA-LU Mandates a Comprehensive Update 

When Congress passed SAFETEA-LU in 2005, Congress directed the Secretary 
of Transportation, in cooperation with the Secretary of the Interior, to complete by 
August 10, 2007, a “comprehensive national inventory of transportation facilities 
that are eligible for assistance” under the IRR Program. 23 U.S.C. § 202(d)(2)(G). 
The comprehensive inventory update was meant by Congress to be more than just 
a “snapshot” of the current IRR Program inventory. It was meant to identify and 
fill in the gaps between the existing incomplete IRR Program inventory and what 
the inventory would include if all eligible IRR routes were included. 

Unfortunately, it is my understanding as Chairman of the IRR Program Coordi- 
nating Committee that a snapshot is all that Indian country and the Congress will 
get, unless Congress demands that the agencies conduct a comprehensive inventory 
update of the IRR Program as it so plainly directed in SAFETEA-LU. 

The inventory assessment is intended to assist the agencies to identify Tribal 
transportation facilities and determine the relative transportation needs among In- 
dian Tribes. Eligible routes, at a minimum, by law include: 

i) routes included in the BIA system inventory receiving funding since 1992; 

ii) routes constructed or reconstructed with funds from the Highway Trust Fund 
under the IRR Program since 1983; 

iii) routes owned by an Indian Tribe; 

iv) community streets or bridges within the exterior boundaries of Indian res- 
ervations, Alaska Native villages, and other recognized Indian communities (in- 
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eluding communities in former Indian reservations in Oklahoma) in which the 
majority of residents are American Indians or Alaska Natives; 
v) “primary access routes” proposed by Tribal governments, including roads be- 
tween villages, roads to landfills, roads to drinking water sources, roads to nat- 
ural resources identified for economic development, and roads that provide ac- 
cess to intermodal termini, such as airports, harbors, or boat landings. 

In addition, Congress directed in SAFETEA-LU that nothing shall preclude the 
Secretary of Transportation from including additional transportation facilities that 
are eligible for funding under the IRR Program “if such additional facilities are in- 
cluded in the inventory in a uniform and consistent manner nationally.” This has 
not occurred. 

b) The BIA and FHWA Must Exercise Leadership 

Regrettably, the IRR Program Coordinating Committee has not reached con- 
sensus, and the BIA and FHWA have not adopted, uniform guidelines on what 
routes are and are not eligible for inclusion in the IRR Program inventory for pur- 
poses of determining funding under the IRR Program formula (Tribal Transpor- 
tation Allocation Methodology). How can the IRR Program Coordinating Committee, 
BIA, FHWA, or Congress accurately assess the fairness of the current formula for 
the IRR Program if the BIA and FHWA have not set clear guidelines on the types 
of routes that may be added to Tribal inventories or the process which Indian Tribes 
and BIA Regions must follow to place such routes into the RIFDS? 

The impasse over establishing a “bright line” policy as to the types of routes eligi- 
ble for inclusion in the IRR Program inventory, and the minimum data that Indian 
Tribes must include with every route submitted to the BIA for inclusion in their 
IRR Program inventory, has caused considerable delays, uncertainty, and frustra- 
tion in the distribution of IRR Program funds. Challenges and appeals over the 
BIA’s failure to include routes in the IRR Program inventory delay the BIA’s full 
distribution of IRR Program funds, again contrary to Congress’ 30-day pa3Tnent 
mandate. 

When the IRR Program Coordinating Committee cannot reach consensus on fair, 
reasonable and equitable rules for the inclusion of routes in the IRR Program inven- 
tory, it must fall to the BIA and FHWA to exercise leadership. The Coordinating 
Committee is an advisory committee to these agencies. I hope that the agencies will 
always accept the Committee’s recommendations. Ultimately, however, it is for the 
BIA and FHWA to interpret and implement the law. But they must do so in a time- 
ly manner. The IRR Program must benefit all Indian Tribes, regardless of size. 
Every Indian Tribe has transportation needs. Large Indian Tribes have large road 
inventories and require the funds to maintain them, and replace them when they 
are worn. Smaller Tribes require funds to plan, design, build, and maintain their 
priority routes. 

So long as the comprehensive update of the IRR Program, and the identification 
of eligible routes that are not yet included in the inventory, is incomplete, these ad- 
ditional routes are invisible to the IRR Program, to policy makers and appropri- 
ators. Inventory is a key component to funding and these agencies have a special 
obligation to Indian Tribes to identify all eligible routes and help Indian Tribes up- 
date their Tribal inventories. 

c) Agencies Report to Congress 

SAFETEA-LU requires the agencies to submit a report to Congress on the na- 
tional Tribal transportation inventory not later than November 10, 2007, 90 days 
after the inventory is completed in August of this year. Mr. Chairman, we want 
what Congress mandated in SAFETEA-LU: a “comprehensive national inventory of 
transportation facilities that are eligible for assistance” under the IRR Program. By 
November 2007, more than 2 years after SAFETEA-LU was enacted, if all the BIA 
and FHWA report to Congress is that the IRR Program inventory is incomplete, and 
does not include all routes that are eligible under SAFETEA-LU for inclusion in the 
IRR Program inventory, the agencies will not be telling Congress or Indian Tribes 
anything new. 

We ask that this Committee direct the BIA and FWHA to provide Congress and 
the Nation’s Indian Tribes with a comprehensive review and report on the total IRR 
Program inventory of transportation facilities eligible for inclusion and funding 
under the IRR Program as directed in SAFETEA-LU. 
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7. Congress Should Encourage the President to Nominate a Candidate to Fill the Po- 

sition of Deputy Assistant Secretary for Tribal Government Affairs within the 
Department of Transportation 

Tribes worked very hard during the consideration of SAFETEA-LU to develop 
consensus positions to advocate before the Administration and Congress. This Com- 
mittee knows how difficult it is to legislate in the field of Indian law and obtain 
a unified position from 564 sovereign Tribal governments. Our strategy was quite 
successful as is reflected in the many positive provisions contained in SAEETEA- 
LU. However, this success will not be realized if the Administration does not act 
on the legislative mandates. 

For this reason, we are disappointed that the Administration has so far failed to 
nominate anyone to fill the position of Deputy Assistant Secretary for Tribal Gov- 
ernment Affairs, as required by SAFETEA-LU. Tribes advocated, during Congress’ 
consideration of SAFETEA-LU, for the creation of this position at the Assistant Sec- 
retarial level so that Tribal transportation issues would be more prominent before 
the Department and within the Office of the Secretary. 

As it states in SAFETEA-LU: “in accordance with Federal policies promoting In- 
dian self determination, the Department of Transportation shall have, within the of- 
fice of the Secretary a Deputy Assistant Secretary for Tribal Government Affairs ap- 
pointed by the President to plan, coordinate, and implement the Department of 
Transportation policy and programs serving Indian Tribes and Tribal organizations 
and to coordinate Tribal transportation programs and activities in all offices and ad- 
ministrations of the Department . . . .” 49 U.S.C. § 102(f)(1), as amended. 

If a Deputy Assistant Secretary at DOT had been in place, perhaps the Depart- 
ment would have developed, in consultation with Indian Tribes, Tribal eligibility for 
the Scenic Byways program as authorized under SAFETEA-LU, and concluded that 
Indian Tribes are eligible sub-recipients for the State-administered Safe Routes to 
School Program, without requiring the intervention of Indian Tribes and the Con- 
gress, to overturn the Department’s initial position. 

We commend FHWA Administrator Rick Capka, former Associate Administrator 
Arthur Hamilton, and Office of Transit Programs Director Mary Martha Church- 
man, and their staffs, for their support of and advocacy for the IRR Program, Tribal 
Transit Grants, and Tribal transportation generally. The IRR Program is a small 
component of the Federal Highway Administration’s Federal Lands Highways budg- 
et and jurisdiction. There is no substitute for an Assistant Secretary with primary 
responsibility for ensuring that all agencies within DOT coordinate their actions in 
a manner that best serves Indian country and the overall goals of the Department. 

We ask the Committee to urge the Administration to fill the Deputy Assistant 
Secretary position at DOT at the earliest possible date. This appointment will help 
achieve the goals of Congress, the Administration, and Indian Tribes to improve the 
delivery of Tribal transportation programs at all levels within the Department of 
Transportation. 

8. Increase the Number of DOT Programs Which Indian Tribes May Participate in 

as Direct Recipients 

Indian Tribes have demonstrated that they possess the capacity to deliver success- 
ful transportation programs despite the many obstacles that stand in our way. We 
are separate sovereign governments and not subdivisions of the States. While In- 
dian Tribes may be eligible sub-recipients of some State-administered programs fi- 
nanced by the U.S. Department of Transportation, such as the Safe Routes to 
Schools, High Risk Rural Roads Program, and Highways for Life, Indian Tribes do 
not typically receive their fair share of these program funds. 

I hope my testimony today, and the statistics that I have referenced, drive home 
to you how great the transportation needs are in Indian country. A little assistance 
will go a long way because our statistics of traffic safety accidents and fatalities are 
so high. Congress should therefore increase the number of Department of Transpor- 
tation programs that Indian Tribes may apply for directly rather than as sub-recipi- 
ents through the States. In many instances, the forms of State contracts are too 
cumbersome, or are simply objectionable to Tribes, requiring Tribes to waive their 
sovereign immunity from suit, or appear in State courts. The result is that Tribes 
often do not even apply for these much needed grants. 

9. Establish a Federal Lands Highways Safety Program for Indian Reservation 

Roads; Set Aside for the High Risk Rural Road Program; and Increase Funding 
for FTA’s Tribal Transit Grant Program to $50 Million Annually 

Under SAFETEA-LU, for FY 2008, Congress authorized $1,275 billion for the 
highway safety improvement program under section 148 of title 23 (High Risk Rural 
Road Program); and authorized nearly $700 million under Title H of SAFETEA-LU 
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for the Highway Safety Programs of chapter 4 of title 23. These funds include: for 
highway safety programs ($226 million); highway safety research and development 
($107 million); occupant protection incentive grants ($25 million); safety belt per- 
formance grants ($124.5 million); State traffic safety information system improve- 
ments ($34.5 million); alcohol-impaired driving countermeasures incentive ($131 
million); national driver register ($4 million); high visibility enforcement program 
($29 million); motorcyclist safety ($6 million); and child safety and child booster seat 
safety incentive grants ($6 million). 

SAFETEA-LU amended section 402(c) of title 23 to increase the set aside of ap- 
propriations for Highway Safety Programs to the Secretary of the Interior from % 
of 1 percent to 2 percent annually, but this increase still provides less than $5 mil- 
lion dollars to be divided among all 564 federally recognized Tribes. 

We must build on this success and establish an Indian Reservation Roads Safety 
Program for the Federal Lands Highways office within the Department of Transpor- 
tation. In 2004 and 2005, Indian Tribes sought to establish a set aside for the IRR 
Program for the High Risk Rural Road Program during the Congress’ consideration 
of SAFETEA-LU as well as a Federal Lands Highways safety program funded at 
$40 million annually. We currently recommend that Congress create a 2 percent set 
aside for the IRR Program for the High Risk Rural Roads Program, and create a 
Highway Safety Program for Indian reservation roads within the Federal Lands 
Highways with an appropriation amount of $50 million annually to dramatically re- 
duce the incidence of death and injury on America’s Indian reservation roads. 

If Congress develops Tribal set asides for Department of Transportation safety 
programs, it would do so much to combat behavioral and safety issues that con- 
tribute to the high rates of death and injury on Indian reservation roads. 

The Tribal Transit Program is a huge success and demonstrates the unmet need 
for more transit funding of Tribal transit programs. Our Reservation operates a 
transit program and it benefits so many of our members, including students attend- 
ing Sitting Bull College. As noted above, nearly 100 Tribes submitted applications 
to FTA in the first year FTA announced the program. FTA was able to fund over 
60 of the applicants. Due to the demonstrated high demand and proven results. 
Congress should increase the authorization for the Tribal Transit Grant Program 
to $50 million annually. 

10. Increase Funding to the Successful Tribal Transportation Assistanee Programs 
(TTAPs) to at least $2.5 Million Annually to Inerease Awareness in Indian Coun- 
try of “Best Practices” in Transportation Planning, Design, Construction, Mainte- 
nance, and Highway Safety Measures 

Tribal Technical Assistance Programs (TTAPs) are the real unsung heroes in Trib- 
al transportation policy. They work to educate Tribal officials on transportation 
issues, increase the technical capacity of Tribal governments in the transportation 
arena, and provide training in safety and equipment operation and maintenance. As 
a result of their efforts. Tribal governments are playing a greater, and more in- 
formed, role in the delivery of transportation services to their communities. 

The TTAPs are 15 years old, having been created in the Intermodal Surface 
Transportation Efficiency Act of 1991 (ISTEA) and is funded in part through 
FHWA’s Office of Professional and Corporate Development (OPCD), and with IRR 
Program funds. Seven TTAPs assist Tribes throughout the country. Under 
SAFTEA-LU, the BIA is authorized to fund the TTAPs at $1.0 million annually. I 
recommend that Congress increase funding to the TTAPs to $2.5 million annually 
so that they may expand their valuable services to Indian Tribes. 

11. Promote the Use of Flexible Financing Arrangements in Standard ISDA Con- 
tracts and Agreements 

I have personally witnessed the benefits to be gained through the use of flexible 
financing techniques. Flexible financing or advance construction agreements allow 
Tribes to use a portion of their IRR Program funds to repay government bonds or 
commercial lenders the interest and principal for loans advanced to the Tribe to fi- 
nance an IRR Program-eligible project. To be eligible, the project must be included 
on an FHWA-approved Transportation Improvement Program (TIP). Innovative fi- 
nancing is different than pay-as-you-go (paygo) arrangements in that an entire con- 
struction project may be bid out as a single project which creates economies of scale, 
reduces mobilization costs, and minimizes the negative effects that construction in- 
flation would otherwise have on available funds that are saved by the Tribe over 
time. 

The Standing Rock Sioux Tribe financed a $26.5 million reconstruction of commu- 
nity streets throughout our reservation in 2003-2006 using an advance construction 
agreement we negotiated with the BIA and FHWA. This project was a resounding 
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success. We are especially disappointed therefore that the Assistant Secretary — In- 
dian Affairs informed the IRR Program Coordinating Committee in April 2007 that 
the BIA will not recognize advance construction authority through straight-forward 
Indian Self-Determination Act (ISDA) contracts and Self-Governance agreements. 
Instead, the BIA will only enter into an advance construction arrangement with a 
Tribe through negotiation of a separate agreement, under authority of 23 U.S.C. 
§ 204, which is not included in or referenced by the ISDA contract or agreement. 

The Assistant Secretary’s letter does not explain the BIA’s rationale as to why the 
ISDA contract, the contract document which Tribal governments are most familiar 
with and accustomed to negotiating with the BIA for over 30 years, is not an accept- 
able agreement for the use of flexible financing arrangements by Tribes. I enclose 
the Assistant Secretary’s April 27, 2007, letter and the Coordinating Committee’s 
original letter of February 14, 2007. 

The BIA’s decision will likely result in fewer Tribes using advance construction 
agreements in the future to finance eligible road construction projects. This decision 
will also make it harder for Tribes to obtain short term bridge loans to complete 
projects at the end of a Fiscal Year. This will mean unnecessary project closures 
and costly demobilizations and remobilizations. To mandate that Indian Tribes must 
negotiate a separate advance construction agreement is not sensible and raises the 
cost of doing business in Indian country. As the Assistant Secretary concedes in his 
letter, the “Federal Government does not act as a surety, guarantor, or project fin- 
ancier or request approval of a loan from any lending institution” under these agree- 
ments, so there is no reason to require the Tribes to enter into a separate entirely 
superfluous agreement, when the Self-Determination agreement can serve this same 
purpose. 

By contrast, FHWA, in negotiating its IRR Program Agreement with five Indian 
Tribes in 2006, allowed the IRR Program Agreement to reference the IRR Program 
regulations’ flexible financing provisions (26 C.F.R. 170.300 et seq.), and permit the 
Tribes, at their option, to direct a portion of their IRR Program funds to be paid 
from FHWA directly to the bond trustee or lending institution financing an eligible 
project under the IRR Program. This more sensible approach lowers transaction 
costs and provides incentives to lenders to do business with Tribal governments on 
transportation projects. 

We encourage the Committee to either counsel the Department of the Interior to 
retract its unwarranted decision or clarify in future legislation that advance con- 
struction agreements may be included in the standard Title I ISDA contract and 
Title rV Self-Governance agreement. 

12. Implement Right-of-Way Reform in Indian Country to Facilitate Reconstruction 
of Existing Roads and the Design and Construction of New Roads 

Reservation areas are often a checkerboard of fee, allotted, and Tribal trust lands. 
Therefore, it is often time-consuming and expensive for Tribes and the Federal Gov- 
ernment to obtain all ofthe necessary and appropriate rights-of-way before begin- 
ning construction or renovation of roadways, bridges, and other transportation infra- 
structure. 

The BIA is responsible for maintaining records of rights-of-way in Indian Country. 
Unfortunately, BIA right-of-way records management is in a terrible state. IRR 
projects are often delayed by months — or even years — because the BIA realty offi- 
cers cannot locate valid right-of-way records. Tribes are using their IRR Program 
funds, the only funds the BIA claims are available, to cure inaccurate or lost rights- 
of-way. Tribal and Federal funds are thus often wasted in re-acquiring valid rights- 
of-way simply because adequate BIA records have not been kept. 

The Interior Department should undertake a major new initiative to organize, up- 
date, and computerize its BIA right-of-way records. It should make these records 
available to Tribal governments in an easy-to-access format such as a GIS/GPS 
mapping system. The Interior Department should also be more aware and protective 
of Tribal jurisdictional interests in the right-of-way acquisition and transfer process, 
in light of the U.S. Supreme Court’s adverse right-of-way ruling in Strate v. A-1 
Contractors, 520 U.S. 438 (1997) and subsequent cases. 

The Federal Government should also work closely with Tribes to implement a 
proactive program of “corridor management.” Through “corridor management,” Trib- 
ally preferred corridors for transportation and other infrastructural elements — such 
as for electrical lines, water lines, and others — can be planned well in advance. In 
some instances, the easements for these corridors may he obtained in advance. Cor- 
ridor management requires Tribal governments to think proactively about how they 
envision future development to occur on their reservations. Through corridor man- 
agement, rights-of-way for all inter-related infrastructural development projects can 



54 


be obtained in a unified manner, speeding up design and construction once a specific 
project is authorized and funded. 

The Federal Government should be an active and supportive partner in providing 
technical assistance to Tribes who wish to apply the principles of corridor manage- 
ment to their transportation programs and to general reservation development. 

VI. Conclusion 

Indian Tribes are coming into their own in the transportation field. Tribal govern- 
ments are focusing on long-range transportation planning, assuming the Interior 
Department’s duties for the IRR Program, partnering with States and county gov- 
ernments on mutually beneficial construction projects, and looking at innovative 
ways to finance the development of infrastructure on their reservations. These 
trends should be applauded and I wish to thank the Members of this Committee 
for the many beneficial legislative changes that you worked to include in 
SAFETEA-LU. Yet even with these successes, many challenges still remain. Con- 
gress and the Administration must recognize that if Indian Tribes are to overcome 
these challenges. Tribal governments must be given the resources to succeed. 

I hope that as a result of this hearing Tribal governments. Tribal Technical As- 
sistance Programs (TTAPs), and State DOTs, can work in greater concert with the 
BIA and Department of Transportation to improve transportation infrastructure in 
Indian country — from building and enhancing Tribal transportation departments to 
building and maintaining safer roads in Indian country. 

Tribal communities will not suffer the traffic fatalities and injuries at the rates 
we are now seeing if we can interact on a more equal footing with States, to plan, 
design, build and maintain our inventory of roads, and implement traffic safety 
measures which States have shown to be successful in promoting highway safety. 
Pockets of best practices exist within the agencies which demonstrate that the man- 
ner by which Indian Tribes receive Federal funds and operate Federal transpor- 
tation can be improved for the better. Tribes need the help of Congress to makes 
these best practices the rule, rather than the exception. 

Tribal governments. Federal agencies, and Congress need to open a new dialogue 
where old habits and old ways of doing business are discarded for more efficient 
practices. We are making progress in Tribal transportation and I encourage this 
Committee and the Congress to work in partnership with Indian Tribal govern- 
ments. Indian Tribes are ready to do our share to improve the safety of our commu- 
nities for ourselves and our children’s future. 

Thank you for giving me the opportunity to present testimony regarding Tribal 
transportation issues on behalf of the Standing Rock Sioux Tribe. 

Attachments 

Indian Reservation Roads Coordinating Committee 

Albuquerque, NM, Meeting — February 14, 2007 

Hon. James Cason, 

Associate Deputy Secretary, 

U.S. Department of the Interior, 

Washington, DC. 

Dear Associate Deputy Secretary Cason 

Thank you for meeting with the Tribal members of the IRR Program Coordinating 
Committee on January 26, 2007. We value the productive discussions we had with 
you, Mr. Ragsdale, Mr. Gidner, and your staff concerning the state of the IRR Pro- 
gram and our recommendations to improve it. 

We write to follow up on the issue of flexible financing. It is an important issue 
for two reasons. First, flexible financing/advance construction techniques are tools 
which Indian tribes have used successfully to raise private capital to finance much 
needed road construction projects that they could not otherwise afford to construct 
using the traditional pay-as-you-go finance method. Second, flexible financing is an 
allowable activity under Title 23 United States Code (23 U.S.C. § 204(b)) and the 
IRR Program regulations (25 C.F.R. Part 170.300 et seq.). 

Since our meeting of January 25th, we learned that an Attorney Advisor in the 
Minneapolis Field Solicitor’s Office issued a memorandum to the Great Plains Re- 
gion Branch of Roads Engineer on December 21, 2006, in which the Regional engi- 
neer was informed that the Solicitor’s Office in Washington, D.C. has advised the 
BIA that no further flexible financing agreements are to be entered into between 
the BIA and Indian tribes, whether under authority of the Indian Self-Determina- 
tion Act, P.L. 93-638 or under authority of 23 U.S.C. §204. The Attorney Advisor 
advised the Great Plains Region Branch of Roads Engineer that until further notice. 
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tribes interested in flexible financing provisions should seek agreements with the 
Federal Highway Administration (FHWA). 

The BIA entered into an Advance Construction Agreement with the Standing 
Rock Sioux Tribe in 2004 for a $26.5 million reconstruction of community streets. 
This agreement was approved by Interior Department’s Office of the Solicitor. The 
project was an overwhelming success. In 2006, FHWA signed five agreements with 
Indian tribes under authority of SAFETEA-LU and “in accordance with the Indian 
Self-Determination Act.” All of these agreements authorize the use of advance con- 
struction financing at the discretion of the tribe. 

The Attorney Advisor’s memorandum, which we enclose with this letter, offers no 
explanation why existing authorities, under 23 U.S.C. §204 or 25 C.F.R. §170.300 
et seq., are not adequate to support the incorporation of advance construction provi- 
sions in an appropriate agreement. 

Flexible financing techniques: (1) are authorized by Federal law and regulations, 
(2) have been approved by the Department in prior agreements, (3) have a proven 
track record of success, (4) provide jobs, spur economic development and make res- 
ervation roads safer, (5) bring private financing to Indian country, and (6) advance 
Tribal and Federal goals to address the horrendous state of reservation infrastruc- 
ture in Indian country. 

We do not want the Solicitor’s Office to issue an opinion that would deprive In- 
dian tribes of a financing tool available to every State and which is authorized by 
law. We do, however, ask that you ascertain the Department’s objections to this fi- 
nancing technique and provide the Committee with a reasoned and understandable 
explanation of why the Solicitor’s Office has put a stop to this authorized activity. 

We look forward to your earliest possible response to this matter. 

Sincerely, 

Pete Red Tomahawk, Chair; Royce Gchachu, Vice-Chair. 
cc: Mr. Patrick Ragsdale; Mr. Jerry Gidner; Mr. LeRoy Gishi; Office of the Solic- 
itor; Mr. Robert Sparrow; and Vivian Philbin, Esq. 
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Sonoksy, Chambers, Sachse, Endreson & Perry, 

Washington, DC. 

Dear Mr. Jaffe: 

Thank you for faxing me a copy of the letter of February 16, 2007, to Associate 
Deputy Secretary James Cason, from Chairman Pete Red Tomahawk and Vice 
Chairman Royce Gchachu, Indian Reservation Roads Program Coordinating Com- 
mittee (“the committee”) regarding their concern with flexible financing agreements. 

We share the committee’s view that flexible financing affords tribes advantages 
in meeting their transportation infrastructure needs. Our participation to date has 
been in developing advance construction agreements and project agreements de- 
signed to help foster this capacity building for tribes. An advance construction 
agreement is specifically designed to allow a tribe to utilize a portion of its IRR pro- 
gram funds to repay commercial financing instruments by acknowledging the 
project, and agreeing to transfer the negotiated amount into the tribe’s special bank 
account and include the project in the tribe’s IRR Transportation Improvement Pro- 
gram (TIP). The Federal Government does not act as a surety, guarantor, or project 
financier or request approval of a loan from any lending institution. As of this date, 
tribes have only utilized flexible or innovative financing to advance approved 
projects. The use of this flexible financing methodology has been strictly between 
the tribe and the lender and has not involved the BIA. 

The lending institutions may have a sense of comfort in knowing that advance 
construction agreements are in place, but the agreements offer nothing more than 
an acknowledgement of available IRR program funding that may be used by the 
tribe to pay either principal or interest for any lending agreements for the projects. 

The authority granted under 23 U.S.C. § 204 is that the Secretary may enter into 
construction contracts and other appropriate contracts (other than P.L. 93-638 con- 
tracts and agreements) with an Indian tribe. This section authorizes the Secretary 
to enter into the advance construction agreements based on the criteria stated 
above. 

We will continue to support tribes in advancing projects and improving Indian 
Reservation Roads, regardless of the road owner. After review by both the BIA and 
the Solicitor’s Office, we have determined to continue to allow advance construction 
agreements and project agreements, where applicable, based on the following cri- 
teria: 


1. That all advance construction agreements will be reviewed and approved by 
the Office of the Solicitor before execution. 

2. That all project agreements, when BIA roads are specifically identified to be 
advance constructed, will be reviewed and approved by the Office of the Solic- 
itor before execution. 

3. That all (advance construction and project) agreements will be entered into 
as separate agreements based on 23 U.S.C. § 204(b)(2)(B) and not included in 
or referenced in P.L. 93-638 contracts or agreements. 


Thank you for your interest and support of the Indian Reservation Roads pro- 
gram. If you have additional questions, please contact LeRoy Gishi, Division of 
Transportation at (202) 513-7711 or Sabrina McCarthy, Office of Solicitor at (202) 
219-2139. 


Sincerely, 


Carl J. Artman, 

Assistant Secretary — Indian Affairs. 


The Chairman. Mr. Red Tomahawk, thank you again for appear- 
ing, and thanks for your many decades of work on these issues. 

Next, we will hear from Mr. Jim Garrigan. He is Transportation 
Planner for the Red Lake Band of Chippewa Indians in Red Lake, 
Minnesota. Mr. Garrigan, welcome, and you may proceed. 

STATEMENT OF JAMES GARRIGAN, TRANSPORTATION 
PLANNER, RED LAKE BAND OF CHIPPEWA INDIANS 

Mr. Garrigan. Thank you. 

Good morning, Mr. Chairman, Vice Chair Murkowski, and Mem- 
bers of this Committee. My name is James Garrigan, Transpor- 
tation Planner for the Red Lake Band of Chippewa Indians. 
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On behalf of Chairman Jourdain, the Red Lake Tribal Council, 
and the people they represent, I thank you for the opportunity to 
provide testimony concerning transportation issues in Indian Coun- 
try. 

The Red Lake Band of Chippewa Indians has long been at the 
forefront in efforts to reform Federal transportation programs to 
better serve the needs of Indian reservations and communities. Al- 
though great strides have been made in improving the IRR pro- 
gram under TEA-21 and SAFETEA-LU, several issues have arisen 
that are negatively affecting the full implementation of the provi- 
sions of these Acts as intended by Congress. 

One of the main issues of concern is the IRR inventory process 
that is threatening to undo some of the significant gains Indian 
tribes have made through TEA-21 and SAEETEA-LU. Under the 
negotiated rulemaking process required by TEA-21, Indian tribes 
and Eederal agencies negotiated new rules, as contained in 25 CER 
170, by which the IRR program would operate. These rules provide 
the process by which tribes and the BIA update the inventory of 
roads and bridges on the IRR system. 

The negotiated rulemaking process took four and a half years to 
complete, and it took the BIA another two and a half years to pub- 
lish the final rule. Upon publication of the final rule, we were dis- 
mayed to discover that the BIA unilaterally left out or changed 
critical language affecting the inventory that was included in the 
proposed rule. 

The BIA has never explained why it decided without consultation 
or involvement of the tribes to remove or change regulatory provi- 
sions proposed by the tribal negotiating team that would improve 
the integrity of the inventory system. It is our understanding that 
the Indian Reservation Roads program was established by Con- 
gress primarily to fund the construction of roads and bridges on In- 
dian reservations due to the fact that these roads and bridges are 
considered Eederal roads, and it is the Eederal Government’s re- 
sponsibility to construct and maintain these facilities on Indian 
reservations. 

We believe that the IRR program should primarily address the 
construction and improvement needs of roads that are located with- 
in or provide primary access to Indian lands and that are not eligi- 
ble for other Federal, State and county funding sources. 

While Congress and the Administration have substantially in- 
creased the IRR funding, the number of roads that are eligible for 
funding has been increased at the same time. Some of these roads 
are eligible for substantial sources of other funding. As a result, the 
roads for which the only source of funding is IRR funding are re- 
ceiving a smaller slice of the bigger funding pie. 

The unilateral BIA decision on the final rule favors those tribes 
that are located near urban areas, where transportation needs are 
the shared responsibility of tribes and their neighboring govern- 
ments, and where the Indians are overwhelmingly outnumbered by 
non-Indian users of these roads. The BIA system on reservation 
roads has a documented construction backlog of $13 billion. In the 
face of that need, the BIA’s unilateral final rule has resulted in si- 
phoning off scarce IRR dollars from areas where the greatest need 
exists. 
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A couple of other issues that I would like to touch on that were 
touched on previously, I would just like to expand on those, Mr. 
Chairman. That is the need for the tribal transportation facility in- 
ventory that is truly comprehensive. The Federal Highway Admin- 
istration has failed to meet the intent of section 1119(f) of 
SAFETEA-LU regarding the conduct of a comprehensive national 
tribal transportation facility inventory. Despite the mandatory na- 
ture of this statutory requirement, FHWA has decided to conduct 
merely a “windshield” survey sampling of IRR roads. This approach 
and methodology falls far short of the statutory requirement. We 
urge the Congress to insist that FHWA complete the comprehen- 
sive inventory of the IRR system as intended. This may require an 
extension of the time limit stipulated in SAFETEA-LU. 

One other issue that has generated a lot of discussion here this 
morning is road maintenance. Protection of the investment in any 
type of infrastructure requires proper maintenance. Historically, 
the IRR maintenance system has been chronically underfunded, 
which has caused safety hazards and premature failure of many 
roads on the IRR system. Roads usually have 20 year design life, 
but because of inadequate maintenance, many of the IRR system 
roads last only about half their design life and have to be recon- 
structed much sooner. 

The BIA is responsible for maintaining the IRR system. How- 
ever, the funding BIA provides is approximately 25 percent of what 
is required to properly maintain the system. The IRR maintenance 
situation has become even more critical with the increase of IRR 
funding through SAFETEA-LU. While IRR construction funding is 
increasing, BIA road maintenance is declining. 

The BIA receives approximately $25 million per year as part of 
its lump sum appropriations for IRR road maintenance activities. 
BIA now estimates that $120 million per year is actually what is 
needed to properly maintain roads on the BIA system. At present 
levels, the BIA spends less than $500 in maintenance funding per 
mile. Most State transportation departments spend approximately 
$4,000 to $5,000 per mile each year on maintenance of State roads. 

Of course. States receive highway taxes based upon the sale of 
gasoline within the State. While users of the tribal roads pay these 
same State highway fuel taxes, tribal roads receive little or no ben- 
efit from State fuel taxes. Tribes are unable to impose gas taxes 
in addition to or in lieu of those imposed by surrounding States. 

The only practical solution we see for this problem is that since 
roads on the BIA system are considered Federal roads, the BIA 
road maintenance program should be provided extra funds out of 
the Highway Trust Fund as are other Federal Lands Highway pro- 
gram roads. 

Mr. Chairman, we, too, have some success stories, and I have 
outlined those in my written testimony, so I won’t touch on those 
now. Like I say, they are outlined in my written testimony. 

In conclusion and on behalf of the Red Lake Band, I thank the 
Committee for its attention to and support of the Indian Reserva- 
tion Roads program. We have attempted to provide the Committee 
with a few examples of what tribes can do for themselves when 
Federal law is reformed to give us the opportunity and authority. 
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We thank this Committee for its support of our endeavors over 
the years to become self-sufficient and self-governing. We look for- 
ward to working closely with the Committee in the future to fur- 
ther the cause of tribal self-governance and self-sufficiency, and the 
preservation of government-to-government and sacred trust respon- 
sibilities owed to us. 

Thank you for inviting the Red Lake Band to present this testi- 
mony, and if we can answer any questions now or sometime in the 
future, please do not hesitate to ask. 

Thank you. 

[The prepared statement of Mr. Garrigan follows:] 

Prepared Statement of James Garrigan, Transportation Planner, Red Lake 
Band of Chippewa Indians 


Introduction 

Good morning, Mr. Chairman and Members of this Committee. My name is James 
Garrigan, Transportation Planner for the Red Lake Band of Chippewa Indians. I am 
also a member of the Indian Reservation Roads Coordinating Committee formed by 
various Indian Tribes to help shape Federal policy and practice in this area. 

On behalf of our Chairman, the Honorable Floyd Jourdain, and the Tribal Council 
of the Red Lake Band of Chippewa Indians, I wish to convey our sadness at the 
loss of Senator Thomas last month and our sympathy to his family and colleagues 
here. He was a great friend of Indian Tribes and will be missed. 

On behalf of Chairman Jourdain, the Red Lake Tribal Council, and the people 
they represent who reside on the Red Lake Indian Reservation in Northern Min- 
nesota, I thank you for this opportunity to provide testimony concerning Transpor- 
tation Issues in Indian Country. 

The Federal Lands Highway Program and the Indian Reservation Roads Program 
represents for us a major avenue through which the U.S. Government fulfills its 
trust responsibilities and honors its obligations to the Red Lake Band and to other 
Indian Tribes. This program is vital to the well being of all Native people living on 
or near Indian lands throughout the United States. Because of its great importance, 
reform of the Indian Reservation Roads Program has become a top legislative pri- 
ority for many Indian Tribes. 

Background on the Red Lake Indian Reservation 

Compared to other Tribes, Red Lake is a medium-sized Tribe with more than 
9,500 enrolled members, most whom live on our Reservation. The Red Lake Indian 
Reservation is located in a rural area within the boundaries of the State of Min- 
nesota. Our Reservation has over 840,000 acres of tribal land and water held in 
trust for our Tribe by the United States. While over time it has been diminished 
from its original 16 million acres, our Reservation has never been broken apart or 
allotted to individuals and lost to non-Indians. Nor has our Reservation ever been 
subjected to the criminal or civil jurisdiction of the State of Minnesota. Con- 
sequently, our Tribal Government has a large land area over which our Tribe exer- 
cises full and exclusive governmental authority and control in conjunction with the 
United States. At the same time, due in part to our location far from centers of pop- 
ulation and commerce, we have few jobs available on our Reservation. While the un- 
employment rate in Minnesota is only at 4 percent, unemployment on our Reserva- 
tion remains at an outrageously high level of 74 percent. The lack of adequate 
transportation facilities, communications, and other necessary infrastructure con- 
tinues to significantly impair economic development and job opportunities. 

The IRR Program and the Indian Self-Determination and Education Assist- 
ance Act 

The Red Lake Band of Chippewa has long been at the forefront in efforts to re- 
form Federal transportation programs to better serve the needs of Indian reserva- 
tions and communities. Although great strides have been made in improving the 
IRR program under TEA-21 and SAFETEA-LU, several issues have arisen that 
that are negatively affecting the full implementation of the provisions of these Acts 
as intended by Congress. 

Nine years ago Red Lake led tribal lobbying efforts to shape TEA-21 to allow In- 
dian Tribes greater opportunity to assume and administer the Indian Reservation 
Roads (IRR) Program pursuant to the Indian Self-Determination and Education As- 
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sistance Act (ISDEAA or P.L. 93-638). The tribal TEA-21 reform effort aimed at 
removing many obstacles that hampered past attempts by Tribes to administer the 
IRR Program under P.L. 93-638 Self-Determination or Self-Governance Agree- 
ments. In response, Congress added express language to TEA-21 authorizing Tribes 
to assume all roads programs, functions, services and activities under P.L. 93-638 
agreements. But this congressional intent was thwarted by a Bureau of Indian Af- 
fairs (BIA) engineering bureaucracy reluctant to transfer operational power and re- 
sponsibility to Tribes. I know this for a fact. In a previous life, I worked within the 
BIA bureaucracy. I left it to go work for my Tribe. There was no good reason why 
my Tribe and tribal staff could not do what the BIA and BIA staff had done. But 
tr3dng to pull that money out of the BIA bureaucracy was an exercise in futility for 
years. 

The Wasteful “Six Percent” Problem 

For years, the BIA leadership persuaded congressional appropriators to add a 
rider to annual funding bills that reserved 6 percent of the Indian roads/bridges ap- 
propriations for BIA administrative and programmatic expenses. Increasingly, more 
and more Tribes like Red Lake argued that the BIA activities being paid for with 
these 6 percent funds were duplicative and unnecessary, and were siphoning off dol- 
lars to support a Federal bureaucracy rather than to construct roads critically need- 
ed on Indian reservations. 

When Congress drafted SAFETEA-LU, it adopted most of the provisions sought 
by tribal leaders. But unknown to the Tribes, the BIA quietly persuaded the Senate 
to add in Section 1119(e) a new provision, codified at 23 U.S.C. 202(d)(2)(F)(i), which 
allocates $20 million for FY 2006, $22 million for FY 2007, $24.6 million for FY 
2008, and $27 million for FY 2009 to the BIA “for program management and over- 
sight and project-related administrative expenses.” This is nearly 6 percent of the 
Indian roads funds. The BIA cannot justify continuing to consume these funds in 
an era of self-determination and self-governance. The BIA workload should be going 
down, not rising. We ask that this Committee work to repeal that subparagraph 
(F)(i) as soon as possible. 

Red Lake has steadily bargained year after year, successfully taking more and 
more of its 6 percent money back from the BIA. But Red Lake is only one of a hand- 
ful of Indian Tribes who have succeeded in obtaining nearly 100 percent of their 
funding from the BIA. Most other Tribes continue to see their roads and bridges 
project and program funding reduced by 6 percent or more to fund the BIA bureauc- 
racy and unnecessarily duplicated services. This carte blanche funding guarantee for 
the BIA bureaucracy should be stripped out of the law and forever banned. It serves 
no public policy purpose and cannot be justified on grounds of anything other than 
the status quo and avoiding necessary reorganization and restructuring of the BIA 
bureaucracy. 

Need to Move the Money 

Red Lake and other Tribes who initially assumed the IRR program under Self- 
Governance worked closely with Interior’s Office of Self-Governance to design a fi- 
nancial system that provided Tribes with an efficient way to track their revenues 
and expenditures of IRR funds. This system worked exceptionally well. Tribes en- 
tered and tracked expenditures, and were able to efficiently prepare financial re- 
ports in real time on a project by project basis. This system gave both tribal and 
Federal officials useful monitoring and management information. Inexplicably, the 
BIA 2 years ago deemed this system unacceptable. It directed the OSG to stop using 
it and the BlA then reassumed all financial reporting responsibilities through its 
Federal Finance System (FFS). Since then Tribes no longer have the same degree 
of access to the roads finance system nor do they receive regular financial reports. 

Indian Reservation Roads Inventory and Its Impact on Funding 

Under the negotiated rulemaking process required by TEA-21, Indian Tribes and 
the Federal agencies negotiated new rules (25 CFR 170) by which the IRR program 
would operate. These rules provide the process by which Tribes and the BlA update 
the inventory of roads and bridges on the IRR system. The negotiated rulemaking 
process took 4V2 years to complete and it took the BIA another 2 V 2 years to publish 
a final rule. Upon publication of the final rule, we were dismayed to discover that 
the BIA unilaterally left out or changed critical language affecting the inventory 
that was included in the proposed rule. The BIA has never explained why it decided, 
without consultation or involvement of the Tribes, to remove or change regulatory 
provisions proposed by the tribal negotiation team that would improve the integrity 
of the inventory system. 

The final rules allow Tribes to include State and County roads in their inventory 
if the routes are located within or provide primary access to Reservations or Indian 
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lands. The proposed rules negotiated by Tribes likewise allowed these routes to be 
included in the inventory, but did not include these routes in the cost to improve 
calculations. The proposed rule asked the question — “Which Roads Are Included in 
the Cost to Improve Calculations?” The answer was very specific — “Existing or pro- 
posed roads in the BIA system which are considered to have a construction need by 
Indian tribes are included in the cost to improve calculations. Tribes must adhere 
to certain guidelines in the selection of those roads. Those roads must: (1.) be on the 
Indian Reservation Road system; (2.) not belong to or be the responsibility of other 
governments (i.e. States or counties) . . ..” BIA removed this language from the final 
rule and the BIA is now allowing Tribes to include Interstate Highways, National 
Highway System roads. State and County roads that are in the inventory to gen- 
erate tribal shares of IRR funding at the same cost to improve rates that fund roads 
that are the sole responsibility of the BIA. 

It is our understanding that the Indian Reservation Roads Program was estab- 
lished by Congress primarily to fund the construction of roads and bridges on Indian 
reservations due to the fact that these roads and bridges are considered Federal 
Roads and it is the Federal Government’s responsibility to construct and maintain 
these facilities on Indian reservations. We believe that the IRR program should pri- 
marily address the construction and improvement needs of roads that are located 
within or provide primary access to Indian lands and that are not eligible for other 
Federal, State, or County funding sources. The final rule makes a lot more Federal, 
State and County supported roads eligible for IRR funding, if an Indian Tribe timely 
submits the data information required to place a highway on the IRR inventory sys- 
tem. While Congress and the Administration have substantially increased IRR fund- 
ing, the number of roads that are eligible for funding has been increased at the 
same time. Some of these roads are eligible for substantial sources of other funding. 
As a result, roads for which the only source of funding is IRR funding are receiving 
a smaller slice of the bigger funding pie. This is compounded by the fact that many 
Tribes have yet to submit their expanded inventory data under the final rules; 
meanwhile, other Tribes have added their expanded data. The result is that those 
Tribes with expanded inventory data realize an increase in their relative share of 
IRR roads funding while those Tribes who lag behind in data entry suffer a drop 
in funding. 

When Congress enacted Section 1115 (k) of P.L. 105-178 (TEA-21), we believe it 
intended that non-BIA or non-Tribal roads within or accessing an Indian reservation 
were to be included in the Indian Reservation Road Inventory to generate only part 
of the funding needed to improve those roads. Otherwise, the County, State and 
other Federal highway budgets would get a windfall. The law is quite specific: “ . . . 
{Founds authorized to be appropriated to carry out the Federal lands highways pro- 
gram under section 204 may be used to pay the non-Federal share of the cost of any 
project that is funded under section 104 and that provides access to or within Fed- 
eral or Indian lands.” 23 U.S.C. 120(k). We believe this means IRR funds can only 
be used to pay the non-Federal share on a state or county route is if it is project 
funded under 23 U.S.C. 104 and that it is a designated IRR project. 

The unilateral BIA decision on the final rule favors those tribes who are located 
near urban areas, where transportation needs are the shared responsibility of tribes 
and their neighboring governments and where the Indians are overwhelmingly out- 
numbered by non-Indian users of these roads. The BIA system for on reservation 
roads has a documented construction backlog of $13 billion. In the face of that need, 
the BIA’s unilateral final rule has the result of siphoning off scarce IRR dollars from 
areas where the greatest need exists. 

Rural Tribes, including large land-based Tribes, have expressed their concerns in 
writing to the BIA and the IRR Coordinating Committee regarding changes to the 
final rule that have altered the intent of the negotiated rulemaking process. To date, 
they have received no responses addressing their concerns. 

Need for a Tribal Transportation Faeility Inventory That is Truly “Com- 
prehensive” 

The Federal Highway Administration (FHWA) has failed to meet the intent of 
Section 1119(f) of SAFETEA-LU regarding the conduct of a “comprehensive” Na- 
tional Tribal Transportation Facility Inventory. Despite the mandatory nature of 
this statutory requirement, FHWA has decided to conduct merely a “windshield sur- 
vey” sampling of IRR roads. This approach and methodology falls far short of the 
statutory requirement. We urge the Congress to insist that FHWA complete a “com- 
prehensive” inventory of the IRR system as intended. 
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Road Maintenance 

Protection of the investment in any type of infrastructure requires proper mainte- 
nance. Historically, the IRR maintenance system has heen chronically under-funded 
which has caused safety hazards and premature failure of many roads on the IRR 
system. Roads usually have a 20 year design life but, because of inadequate mainte- 
nance, many of the IRR system roads last only about half of their design life and 
have to be reconstructed much sooner. The BIA is responsible for maintaining IRR 
system roads; however the funding BIA provides is approximately 25 percent of 
what is required to properly maintain the system. The IRR maintenance situation 
has become even more critical with the increase of IRR funding through SAFETEA- 
LU. While IRR construction funding is increasing, BIA road maintenance funding 
is declining. 

The BIA receives approximately $25 million per year as part of its lump sum ap- 
propriation for IRR road maintenance activities. BIA now estimates that $120 mil- 
lion per year is actually what is needed to properly maintain roads on the BIA sys- 
tem. At present levels, the BIA spends less than $500 in maintenance funding per 
mile; most state transportation departments spend approximately $4,000 to $5,000 
per mile each year on maintenance of state roads. Of course, states receive highway 
taxes based upon the sale of gasoline within that state. While users of tribal roads 
pay these same state highway fuel teixes, tribal roads receive little or no benefit 
from state fuel taxes. Tribes are unable to impose gas taxes in addition to, or in 
lieu of, those imposed by the surrounding states. 

The only practical solution we see for this problem is that since the roads on the 
BIA system are considered Federal roads, the BIA road maintenance program 
should be provided extra funds out of the Highway Trust Fund as are other Federal 
Lands Highway Programs roads. 

Red Lake Deeision to Stay With BIA/OSG and Postpone FHWA Agreement 

After much deliberation in 2006, Red Lake decided not to contract directly with 
Federal Lands Highway Administration for our 2007 roads program. As you know, 
one of the signature reforms in SAFETEA-LU was express authority for Tribes to 
choose to by-pass the BIA and contract directly with FHWA. We negotiated with 
FHWA staff but at the end decided to defer the decision to a later year because of 
several issues. We were unable to negotiate agreement language to our satisfaction 
by the time we needed to conclude an agreement for 2007 without causing disrup- 
tions to our program. FHWA had only a draft agreement and appeared to be requir- 
ing a uniformity that subjected any proposed change to broad review with every 
other tribe actually or potentially in negotiation. FHWA and BIA had not yet per- 
suaded us the two Federal agencies had worked out an efficient process by which 
the funds due Red Lake would be identified and transferred to Red Lake; we did 
not want to risk missing a construction season because of late or disrupted new 
funding streams. At the same time, it appeared from statements made by then Act- 
ing Assistant Secretary Jim Cason, that BIA would move the financial management 
authority for self-governance roads programs back under the Office of Self Govern- 
ance and utilize the financial management and reporting system that Red Lake and 
other Tribes had developed. This system expedites the transfer of funds and gives 
us the ability to enter program expenditures by project, making tracking and report- 
ing expenditures much more easy and useful. 

Moreover, the Department of Transportation still has not appointed the Deputy 
Assistant Secretary for Tribal Government Affairs that the SAfETEA-LU Act re- 
quires to be established by the President within the Office of the Secretary. This 
new office is supposed to “plan, coordinate, and implement the Department of 
Transportation policy and programs serving Indian tribes and tribal organizations 
and to coordinate tribal transportation programs and activities in all offices and ad- 
ministrations of the Department and to be a participant in any negotiated rule- 
making relating to, or having an impact on, projects, programs, or funding associ- 
ated with the tribal transportation program.” The Administration’s failure to timely 
fill this FHWA position has given the Red Lake Band pause about establishing a 
direct relationship with that agency. We choose to avoid any possible entanglement 
which might disrupt our own administration of our tribal roads program. 

All this is to explain why we did not jump in 2007 to contract directly with 
FHWA. Red Lake remains very interested in doing so in the future. 

Tribal Success Stories 

Operating the IRR Program under Self-Governance. The Red Lake Band will soon 
be entering its tenth year of operating the IRR program under Title IV of P.L. 93- 
638, the Self-Governance Act. Self-governance has provided the Tribe the ability to 
deal with State agencies on a government-to-government basis and to leverage fund- 
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ing for projects that are of mutual interest to both the Tribe and the State. After 
years of expensive and strenuous negotiating, we can now say we’ve reduced the 
BIA administrative funding holdback to nearly zero. During this time, of course, we 
have been doing all of the work. The Tribe makes the day to day decisions in all 
phases of the program including review and approval of construction plans, speci- 
fication and estimate of road construction projects. The Tribe uses its own procure- 
ment guidelines in contracting construction projects from the letting of bids, negoti- 
ating contracts, to close out of projects. Our relationships with Minnesota Depart- 
ment of Transportation have improved to the point where the State has enacted spe- 
cial legislation to contract directly with all Tribes in the State. The Tribe has also 
been successful in collaborating with other Federal agencies including working with 
the Department of Defense, HUD and the Tribe’s own construction company to com- 
plete a $10 million Walking Shield housing development project which resulted in 
over 50 homes for tribal members on our Reservation. Our flexible authority under 
self-governance permitted us to apply some of our roads funding to develop roads 
for this tribal priority project. Weare thankful that the Congress has recognized that 
Tribes are very capable of operating their own programs for the benefit of their peo- 
ple without the BIA bureaucracy. 

Tribal Transit. Many tribal governments place a high priority on building transit 
systems that can transport their members who do not have access to cars to get to 
work, commerce, recreation, or healthcare facilities. Thanks to SAFETEA-LU, 
Tribes recently became eligible to receive direct grants from the Federal Transit Ad- 
ministration (FTA) for the operation of public transit programs to serve Indian Res- 
ervations. While the new program is small compared to other transit programs. Red 
Lake is grateful to be selected to participate in the first ever direct grant to Indian 
Tribes and will continue to work to expand this program for the benefit of others. 
Since 2001, the Red Lake Band has been operating a Public Transit program funded 
with FTA grants through the Minnesota Department of Transportation and supple- 
mented with IRR funds. This program started with one, 20-passenger, transit bus 
and now has expanded to four busses. We were recently notified that we were 
awarded a direct grant from the FTA in the amount of $198,000. These funds will 
be used to replace the IRR program funds that we sorely need to address the back- 
log of road construction needs on our Reservation. 

Flexible Financing. The Red Lake Band of Chippewa was among the first Tribes 
to utilize the authority granted by TEA-21 and 25 CFR 170.300 to secure a short 
term loan from a commercial lending agency to complete a high priority roads 
project on our Reservation. We closed on the loan last year. That enabled us to com- 
plete our project and immediately meet an urgent need on the Reservation. Because 
we kept it a short-term loan, we did not encounter some of the complications other 
Tribes experienced. The loan will be paid back with IRR funding from within the 
years authorized under SAFETEA-LU. 

Conclusion 

On behalf of the Red Lake Band, I thank the Committee for its attention to and 
support for the Indian reservation roads program. We have attempted to provide the 
Committee with a few examples of what Tribes can do for themselves when Federal 
law is reformed to give us the opportunity and authority. We thank this Committee 
for its support in our endeavors over the years to become self sufficient and self- 
governing and we look forward to working closely with this Committee in the future 
to further the cause of tribal self-governance, self-sufficiency, and the preservation 
of the government-to-government and sacred trust relationship owed to us. Thank 
you for inviting the Red Lake Band to present this testimony. If we can answer any 
questions, now or at some future date, please do not hesitate to ask. 

The Chairman. Mr. Garrigan, thank you very much. 

Finally, we will hear from Mr. Erin Forrest, who is with the 
Hualapai Nation of Peach Springs, Arizona. 

Is it Hualapai or Hualapai? 

Mr. Forrest. Hualapai. 

The Chairman. Hualapai. I apologize. 

Mr. Forrest, thank you for joining us, and you may proceed. 
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STATEMENT OF ERIN FORREST, DIRECTOR OF PUBLIC 
WORKS, HUALAPAI NATION 

Mr. Forrest. Good morning, Mr. Chairman and Members of the 
Committee. My name is Erin Forrest, and I am the Director of 
Public Works for the Hualapai Nation. I have held that position for 
about 4 years. The job responsibilities are to maintain the public 
roads, maintain the public buildings and the public utilities. 

The Hualapai Tribe has about 2,042 enrolled members, of which 
about 1,300 live on the reservation. The reservation is about 1 mil- 
lion acres in size, and is located in northern Arizona and lies be- 
tween Flagstaff and Kingman, for those who are familiar with Ari- 
zona. Kingman is the closest center to provide goods and services 
to the Hualapai Tribe and lies about 50 miles away. 

There are 660 miles of roads to maintain on the reservation, of 
which 72 miles are paved; 236 miles are improved gravel; and 352 
miles are considered unimproved. The Bureau of Indian Affairs had 
the responsibility of maintaining those roads until about 15 years 
ago. The tribe through a self-determination 638 contract took over 
the road maintenance responsibilities at that time. 

The BIA then transferred their maintenance budget over to the 
tribe to maintain those roads. During the last 4 years, the road 
maintenance budget has decreased and the roads are falling into 
disrepair. In fact, we are being told to expect another decrease in 
next year’s budget. The cost of fuel, labor and equipment and road 
materials is growing annually, and the tribe cannot provide proper 
maintenance for the roads with declining funding levels. 

About half of the 72 miles of paved road are located within the 
community of Peach Springs itself. These roads were paved in the 
1970’s. There has not been any preventive maintenance such as 
overlays, seal coats, chip sealing or crack sealing in over 30 years. 

The other paved road on the reservation is Route 18, which is 
also known as the Supai Road. This road crosses the Hualapai Na- 
tion and it is also the only viable access to the Supai Reservation. 
This road was paved in 1971 and has not received any overlays or 
chip sealing in 36 years. 

Both of the above roads are now experiencing pavement failures 
such as extreme alligatoring that now allows moisture into the 
subgrade and can cause total pavement failure. I have a couple of 
pictures of the Supai Road. In it, you can see almost total failure 
along the center line, along the pavement seams, and excessive 
alligatoring and patching in the driving lanes. 

I might turn it around and show the audience. That is the Supai 
Road that crosses the Hualapai Nation. This is very typical along 
that route. 

Also on the reservation we have 236 miles of roads on the res- 
ervation that are gravel, including the heavily traveled Diamond 
Creek Road. This road provides the only vehicle access to the Colo- 
rado River in the Grand Canyon between Lee’s Ferry and Lake 
Mead, which is about a distance of 200 miles. This road is used for 
transporting river rafters and is essential to tribal tourism enter- 
prises. 

Starting in Peach Springs, this 18 mile long road drops from an 
elevation of 4,500 feet to 1,500 feet at the Colorado River. This 
road washes out an average of three times per year from flash 



65 


floods. Due to the importance of the road to tourism, it is a very 
high priority to reopen the road after it has washed out. This effort 
usually takes the Hualapai road crew about 3 days to open it back 
up and in extreme instances it can take up to a week to open this 
road up. 

I have some pictures of this particular road, which is again the 
only access to the Colorado River for over 200 miles. The first one 
I think shows where you are going down the wash, and it shows 
the boulders and what not, and the wash bottom. The second pic- 
ture shows where the walls of the canyon are starting to encroach. 

If you look up to the upper left portion of that picture, you can 
see the high walls of the canyon getting higher and higher above 
you. At the time it enters into the canyon excuse me, by the time 
it gets to the river, it is about 4,000 feet deep. It also shows a 
stream that goes down the middle of the road with the walls en- 
closing on each side. 

I might note that these pictures were taken a couple of weeks 
ago. That area is in a 12 year drought. The creek is much lower 
than normal. It is usually at this time of year running more full, 
but when a storm event occurs, when we get a thunderstorm in the 
summertime, the water is stretched from wall to wall. 

I think the next picture shows it further downstream, about a 
half mile actually from the Colorado River, and the walls are again 
steeper and enclosing more along the road. The road now is the 
creek bottom. There is no way to get the road away from the creek. 
It will get washed out every time we get a storm event upstream. 

As the primary Western Region member of the IRR Coordinating 
Committee, it is my responsibility to bring to your attention the 
IRR program issues affecting the Western Region and the program 
as a whole. My testimony is organized by six categories, my written 
testimony, which includes finance, safety, road maintenance, con- 
gestion, tribal consultation and safety project successes. 

At this time, I will review only the recommendations. We have 
nine recommendations. One is to increase annually funding levels 
for the IRR road program to expand the purchasing power and to 
attend to the numerous unmet needs. I might note that during the 
SAFETEA-LU process. Congress — and we thank you very much — 
gave an increase of about 10 percent per year during that funding 
cycle. 

I might also note to you that in the State of Arizona, that due 
to the very high growth rate and increasing costs of asphalt and 
concrete and construction materials, the inflation rate for road con- 
struction in the State of Arizona rose at a rate of about 15 percent 
a year. So even with your generous increases, we are still falling 
behind the curve in road construction. 

The next line we have is to reinstate full authorization for the 
IRR road program by eliminating the “lop off” for obligation limita- 
tion. We feel that the “lop off” doesn’t make sense in Indian Coun- 
try. We are not getting enough money as it is. It may make sense 
when you deal with States, but it does not make sense in Indian 
Country. 

We would like to establish and provide a $20 million startup 
fund for an IRR loan program similar to the State Infrastructure 
Banks. We would like to institutionalize a process for the reliable 
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collection of data to quantify road maintenance needs. We would 
like to develop and implement a safety management system for the 
IRR program. 

We would like to streamline a process between the BIA Division 
of Transportation, BIA Highway, Safety Office and the BIA Law 
Enforcement to manage transportation safety. We would also like 
to increase the funding level for the BIA Road Maintenance Pro- 
gram to meet the safety needs and to protect the IRR investments. 

We would like to require any federally funded transportation 
project on tribal lands to be included in the Tribal Transportation 
Improvement program. And last, we would like to expand the tribal 
consultation requirements for the States and metropolitan planning 
organizations to include consultations on all federally funded 
projects, in addition to statewide planning and programming, and 
the long-range transportation plan. 

Mr. Chairman, this concludes my testimony. I know my time is 
up, but I would like to make just one more point if I could. I have 
only worked in Indian Country for 4 years. I worked in a con- 
sulting practice as an engineer for 20 years. I was a city engineer 
at the city of Pasco, Washington for 4 years, and I worked for the 
Port of Bellingham in the State of Washington for 10 years. 

When I worked at the port, there were many avenues for revenue 
that we had, that was available to the port to provide for infra- 
structure improvements. We were in a totally preventive mainte- 
nance program. We did a lot of overlays every year and the infra- 
structure was in very good shape. 

When I was a city engineer at the city of Pasco, basically we di- 
vided up the city road miles. We divided by 20 and we overlaid one- 
twentieth of the roads every year. Again, they had B&O tax, they 
had property tax, they had transportation impact fees. They had 
good sources of revenue to help maintain their roads. 

I might note that since I have worked for the tribe, the only 
source of revenue is directly from the tribe itself and/or the Federal 
Government. It is like working in a Third World country. I feel like 
I am working in the Peace Corps or something. There is not enough 
money. 

With that, I will concluded and would be pleased to answer any 
questions from the Committee. 

[The prepared statement of Mr. Forrest follows:]" 

Prepared Statement of Erin Forrest, Director of Public Works, Hualapai 

Nation 

I. Introduction 

Good morning. My name is Erin S. Forrest. I have been employed as the Director 
of Public Works for the Hualapai Tribe for nearly 4 years. I am responsible for 
maintaining the public utilities, public buildings and the public road system for the 
Hualapai Tribe. 

The Hualapai Tribe has 2,042 enrolled tribal members with approximately 1,300 
residing on the reservation. The one million acre reservation is located in north- 
western Arizona, midway between the cities of Flagstaff and Kingman. Kingman is 
the closest center of services and is 50 miles to the west. 108 miles of the reserva- 
tion borders the Colorado River. 

Hualapai Tribal Road Maintenance Program 

660 miles of roads on the Hualapai Reservation need to be maintained on a reg- 
ular basis. According to the Indian Reservation Roads (IRR) Inventory, 72.5 miles 
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or 11 percent of the roads are paved; 236 miles or 36 percent of the roads are gravel; 
and the remaining 352 miles remain unimproved. 

The Bureau of Indian Affairs (BIA) was responsible to maintain these roads. How- 
ever, about 15 years ago, the Hualapai Tribe entered into a Public Law 93-638 self- 
determination contract with the BIA to maintain the roads. The BIA has transferred 
to the Hualapai Tribe the road maintenance responsibilities and annual mainte- 
nance funds to service the roads. During recent years, the BIA road maintenance 
budget has decreased and the roads are slowly falling into disrepair. 

Over half of the 72 miles of paved roads on the Hualapai Reservation are in the 
town of Peach Springs, the remaining miles are on the IRR Route 18 to Supai. The 
roads in Peach Springs were paved in the 1970’s. IRR Route 18 was paved in 1971. 
None of these roads have received any preventive maintenance, such as overlays, 
chip seals, or crack sealing. Therefore, the roads are now experiencing pavement 
failure, such as extreme alligatoring that allows moisture into the sub-grade and 
causes total pavement failure. 

The following three photos were recently taken to document the road conditions 
on IRR Route 18. 



Hualapai Reservation. Example of 
deteriorated road pavement 
conditions. Provided courtesy of the 
Hualapai Tribe. 


Hualapai Reservation. Example of 
deteriorated road pavement 
cortditions. Provided courtesy of 
the Hulapai Tnbe. 


Hualapai Reservation. Example of 
potholes in the roadway. Provided 
courtesy of the Hualapai Tribe. 

Diamond Creek Road 

Over 236 miles of roads on the reservation are gravel, including the heavily trav- 
eled Diamond Creek Road. This road provides the only vehicle access to the Colo- 
rado River in the Grand Canyon between Lee’s Ferry and Lake Mead (distance of 
over 200 miles). This road is used for transporting river rafters and is essential to 
tribal tourism enterprises. 

Starting in Peach Springs, the 18-mile road drops from an elevation of 4,500 ft. 
to 1,500 ft. at the Colorado River. This road washes out an average of three times 
per year from flash floods. Due to the importance of the road to tourism, it is a high 
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priority to reopen the road after it has washed out. This effort usually requires all 
the Hualapai road maintenance personnel over 3 days work to open it back up. 

The following four photos show the gravel road conditions on Diamond Creek 
Road. 



With the cost of fuel, labor and materials growing annually, the Tribe cannot pro- 
vide maintenance of their roads with the declining funding levels. The lack of fund- 
ing is a hardship for the Tribe and affects the economic, social and physical well 
being of the Tribe. Hindrances include the transport of goods and services; bus 
routes for the youth; transport of the elderly and sick; and the increased emergency 
medical services response time. These are all great concerns to the tribal leaders 
who are trying to provide for their people. 

As the primary Western Region (WR) member of the IRR Program Coordinating 
Committee, it is my responsibility to bring to your attention the IRR Program issues 
affecting the WR and the program as a whole. My testimony is organized by six cat- 
egories — finance, safety, road maintenance, congestion, tribal consultation and safe- 
ty project successes. Recommendations, with supporting statements, have been pro- 
vided for each topic. Examples are from Arizona, one of three state areas in the WR. 
At this time, I will review only the recommendations. 

II. Recommendations 

As tribal governments in Arizona work to improve the transportation network on 
tribal lands, numerous matters related to finance, safety, road maintenance, conges- 
tion and tribal consultation are being encountered. Infrastructure systems support 
society. The tribal transportation system plays a key role in the economy, security 
and the safety of the public at large. Recommendations to improve the IRR program 
are: 

• Increase, annually, funding levels for the IRR program to expand the pur- 
chasing power and to attend to the numerous unmet needs. 

• Reinstate full authorization for the IRR program by eliminating the “lop off’ for 
obligation limitation. 

• Establish and provide $20 million start-up funds for an IRR loan program, simi- 
lar to the State Infrastructure Banks. 
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• Institutionalize a process for the reliable collection of data to quantify road 
maintenance needs. 

• Develop and implement a Safety Management System for the IRR program. 

• Streamline a process beWeen the BIA Division of Transportation, BIA Highway 
Safety Office and BIA Law Enforcement to manage transportation safety. 

• Increase the funding level of the BIA Road Maintenance Program to meet the 
safety needs and to protect the IRR investments. 

• Require any federally funded transportation project on tribal lands to be in- 
cluded in the Tribal Transportation Improvement Program. 

• Expand the tribal consultation requirements for the States and Metropolitan 
Planning Organizations (MPO) to include consultation on all federally funded 
projects, in addition to statewide planning and programming, and the Long 
Range Transportation Plan. 

A. Finance 
Purchasing Power 

• Increase, annually, the funding levels for the IRR program to expand the pur- 
chasing power and to attend to the numerous unmet needs. 

All governmental transportation programs have been losing purchasing power. 
Even with the increased funding level from the Safe Affordable Flexible Efficient 
Transportation Equity Act: A Legacy for Users, the tribal governments, utilizing the 
IRR program funds, cannot meet their responsibilities. 

The American Association of State Highway and Transportation Officials 
(AASHTO) published a report entitled. Transportation: Invest in Our Future, to as- 
sist the National Surface Transportation Policy and Revenue Study Commission. 
The Commission was charged to study the needs of America’s surface transportation 
system and sources of revenue for at least the next 30 years. The following para- 
graph is a quote from the AASHTO report describing the challenge: 

Commodity prices for steel, concrete, petroleum, asphalt, and construction ma- 
chinery increased dramatically from 2004 to 2007. As a result it is estimated 
that between 1993, the year in which Federal fuel taxes were last adjusted, and 
2015, construction costs will have increased by at least 70 percent. To restore 
the purchasing power of the program, Federal highway funding will have to be 
increased from $43 billion in 2009 to $73 billion by 2015. To restore the pur- 
chasing power of the transit program. Federal funding would have to be in- 
creased from $10.3 billion in 2009 to $17.3 billion in 2015. 

Lopping off for Obligation Limitation 

• Reinstate full authorization for the IRR program by eliminating the “lop off’ for 
obligation limitation. 

The appropriations process has been the traditional process for controlling annual 
Federal expenditures. However, for transportation spending, a budgetary control 
mechanism, referred to as Obligation Limitation, has been imposed. 

Within the larger, national transportation program, the IRR program is a rel- 
atively small program. The portion of funds for the IRR program is less than 1 per- 
cent of the annual total in guaranteed obligation authority for the surface transpor- 
tation program, which is approximately $50 billion. 

Prior to the enactment of the Transportation Equity Act for the 21st Century 
(TEA-21), the IRR program was exempt from Obligation Limitation. The lopping off 
of 9 to 14 percent from the current IRR program for obligation limitation is a signifi- 
cant reduction of spending authority for tribal transportation, which is already se- 
verely underfunded. Limited funds are directly impacting the safety and wellbeing 
of the general public, as well as American Indian citizens. 

Innovative Finance 

• Establish and provide $20 million start-up funds for an IRR loan program, simi- 
lar to the State Infrastructure Banks (SIB). 

Similar to states governments, tribal governments are dealing with limited re- 
sources and inflation issues. The annual inflation costs in Arizona for labor and ma- 
terials are estimated between 10 to 25 percent. Therefore, tribal governments are 
beginning to view low-interest loans and construction advancement as viable strate- 
gies for efficiently planning and completing transportation projects. 

SIB operate similar to banks, offering financial assistance thru loans or credit en- 
hancements for eligible projects. As the loans are repaid, the SIB is replenished. 



70 


moneys re-loaned, leading to the SIBs’ sustainability. Thirty-two states have active 
SIB, although all may create them. 

An IRR SIB could provide assistance in two ways: (1) loan guarantee program — 
a pool of money that the state SIB could access in case of defaults and/or (2) loan 
program — a source of funds to lend to tribal governments. Tribal governments could 
use the IRR tribal allocations and other sources to repay the loans. More impor- 
tantly, the BIA would be ensured of repayment, because IRR tribal allocations could 
be withheld, if the tribal government defaulted on payments. 

In 1998, the Arizona SIB, Highway Expansion and Extension Loan Program 
(HELP), was established to bridge the gap between transportation needs and avail- 
able revenues. Tribal governments are eligible borrowers for the low-interest loans. 

However, four HELP requirements have proved challenging for full tribal partici- 
pation. The topics of tribal concern have been: (1) waiver of sovereign immunity, (2) 
dispute resolution in state court, (3) creation of transportation authorities or limited 
liability corporations (LLC), and (4) disclosure of tribal government assets. In addi- 
tion, Federal and Arizona laws specify that the Federal SIB dollars are intended to 
improve the Federal Aid System, State Routes, the National Highway System, and 
the State Highway System, and not the BIA or tribal road systems. 

Tribal solvency is a major issue for Arizona Department of Transportation 
(ADOT). In the case of local governments, ADOT provides them revenue from the 
vehicle fuel sales. These funds can be withheld, should a local government default 
on a loan payment. Unlike local governments, tribal governments are not eligible 
to receive revenue from the sales of vehicle fuel in Arizona. Therefore, ADOT re- 
quires the tribal establishment of LLC. Although, the LLC can be established under 
tribal codes, ADOT prefers state-chartered corporations, because disputes would 
then be resolved in state courts, not tribal courts. 

Tribal members and governments are eligible to receive reimbursements for only 
vehicle fuel teixes. Three tribal governments in Arizona have negotiated agreements 
with ADOT. However, a portion of the remaining tribal governments has not applied 
because there are no gas stations on the reservations or the negotiations have not 
delivered results. 

It is quite unfortunate that SIB exist, and yet are not structured to benefit all 
governments with low interest loans. Some tribal governments in Arizona have ne- 
gotiated loans from banks where tribal funds are deposited. The Inter Tribal Coun- 
cil of Arizona is assisting the tribal governments and the Arizona Commerce and 
Transportation agencies to explore alternatives to replace the current requirements. 

B. Safety 

Arizona has been recognized as an “opportunity state” by the Federal Highway 
Administration, U.S. Department of Transportation. A state that has had a motor 
vehicle crash (MVC) mortality rate consistently higher than the national MVC mor- 
tality rate and has the “opportunity” to make strides in transportation safety. 

American Indians in Arizona are a population at risk for injuries and Fatalities 
associated with MVC. Young American Indian men, between the ages of 15 and 35 
years, are most at-risk. In Arizona, MVC injury and mortality rates for American 
Indians have been consistently higher than the statewide rates over the last 25 
years. 

The 1998-2005 estimated economic losses for American Indian in Arizona totaled 
approximately $904,431,000. This estimate is based on combined information from 
the National Safety Council (for fatality estimates) and the Arizona Department of 
Health (for the number of American Indian MVC fatalities for a select portion of 
Tribes). Unintentional injuries sustained from MVC are one of the top five causes 
of death for American Indians in Arizona. 

One of the greatest tribal challenges in Arizona has been the automation and ana- 
lyzation of tribal crash data. To help tribal governments manage MVC issues re- 
quires capacity-building programs involving adequate multi year funding and local 
technical assistance. 

In Arizona, tribal crash data are contained in manual environments. This type of 
system significantly hinders data accessibility and analyses. A manual data system 
may be inexpensive to maintain, but the labor for extracting and organizing the 
data is expensive. In depth crash analyses, identifying high crash locations and cau- 
sation, are not being completed on a regular basis. The BIA Highway Safety Office 
(BIAHSO) documented the needs in the 2005 final report prepared after the first 
national assessment of tribal traffic records. The Indian State Traffic Records As- 
sessment report stated: 

Not only must the crash data be accurate, timely and complete, it must also 
be analyzed thoroughly. This means that the data must be accessible. In gen- 
eral, the more difficult the data are to access, the less likely the crash data will 
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be studied or analyzed in depth. It did not appear that in depth crash data 
analyses were conducted by the tribes. 

For Arizonans and American Indians, the overall trends in mortality rates due to 
MVC have decreased over time. However, Figure 1 shows the MVC mortality rates 
for American Indians have remained much higher than the MVC mortality rates for 
the general population in Arizona. 

The MVC mortality rate for American Indians in the U.S. is nearly twice the rate 
for general population. The MVC mortality rate for American Indians in Arizona is 
about four times the rate for the general population in the U.S. Figure 2 illustrates 
the public safety disparity. 
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Reliable Collection of Data to Quantify Road Maintenance Needs 

• Institutionalize a process for the reliable and standardized collection of data to 
quantify road maintenance needs. 

The maintenance of roads is a critical transportation safety issue. Sufficient re- 
sources are needed for safety improvements, such as: warning and speed signage, 
pavement marking improvements, roadside vegetation removal for clear zones, effec- 
tive cattle guards, maintained fencing, nighttime retro reflectivity inspections, 
scheduled traffic counts, roadway preservation and pothole filling. In Arizona, ade- 
quate maintenance resources to complete low cost safety improvements are key to 
the success of the road safety audits and eliminating roadway and roadside hazards 
on tribal lands. 
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Not all BIA regions and agencies or tribal governments that have contracted or 
compacted maintenance responsibilities are utilizing a standardized maintenance 
management system. The BIA needs funds to advance the use of this technology and 
to make it a requirement of the maintenance program. 

Tribal governments and the BIA Division of Transportation (BIADOT) prepared 
with data could document and justify the need for additional staff, equipment, fuel 
and materials to the Departments of Interior and Transportation and the Office of 
Management and Budget. To collect maintenance data in the WR, the BIADOT has 
completed two equipment studies and initiated a maintenance management system. 
However, full participation by all agencies and tribal governments responsible for 
road maintenance is not occurring. Limited data hampers not only the maintenance 
program, but also diminishes support for transportation safety decisions, such as 
quantifying issues, determining priorities, and targeting resources. 

Safety Management System (SMS) for the IRR Program 

• Develop and implement a SMS for the IRR program. 

Tribal governments need data assistance from BIADOT and the Federal Lands 
Highway Office to reduce the number of fatalities, injuries and property damage re- 
lated to MVC on tribal lands. A systematic approach, in conjunction with adequate 
resources, would greatly improve (1) the coordination and safety related activities 
of education, enforcement, engineering, emergency medical services (EMS) and in- 
jury surveillance; (2) the collection, maintenance and analyses of traffic records; (3) 
the examination and prioritization of issues or emphasis areas; and (4) the imple- 
mentation and evaluation of countermeasures. 

As states advance improvements to their safety plans, traffic records, and safety 
programs, the tribal governments, who face the greatest challenges, also need suffi- 
cient resources and the program flexibility to protect the public. BIADOT needs to 
proceed to implement this safety management tool and the rules published in Feb- 
ruary 27, 2004. 

BIA Management of Transportation Safety 

• Streamline a process between the BIADOT, BIAHSO and BIA Law Enforcement 
to manage transportation safety. 

Nationally, MVC are one of the leading causes of fatalities and injuries for Amer- 
ican Indians. The causation of MVC involving American Indians can be linked to 
a backlog of unsafe roads, as well as driver and passenger behavior. 

In Arizona, many MVC occurring on tribal lands involve single vehicles leaving 
the roadway, rolling over and smashing into fixed objects along the roadside. 
Skewed intersections and unattended roadside vegetation limit sight distance for 
the drivers. Wild and domestic animals on the roadway, lack of retro reflectivity 
from the signage and pave markings, and inconsistent or non-existent signage are 
factors contributing to crashes on two-lane rural roads. 

Opportunities to establish or broaden tribal safety projects and programs exist 
thru the Federal Highway Administration (FHWA) and the National Highway Traf- 
fic Safety Administration (NHTSA), agencies of the U.S. Department of Transpor- 
tation. The BIADOT receives funds thru the FHWA and NHTSA funds the 
BIAHSO. However, critical leadership from and coordination between these two BIA 
offices needs to occur. BIA Law Enforcement and Indian Health Service also play 
major roles in transportation safety and coordination with these two agencies is es- 
sential. 

Many programs and funding opportunities are not being promoted to the tribal 
governments, departments and safety coalitions, including work with EMS, courts, 
law enforcement, injury surveillance, transportation, education, and substance 
abuse services. Administratively, BIA is contributing to this public health disparity. 
Transportation safety needs to be a priority for the BIA. 

C. Infrastructure Maintenance 

• Increase the funding level of the BIA Road Maintenance Program to meet the 
safety needs and to protect the IRR investments. 

Maintenance funding levels continue to decrease. The tribal transportation and 
BIA agency staff in the WR have been informed that performance results are not 
being demonstrated by the BIA, so funding levels have been cut. However, staff are 
not familiar with the processes being used by the Federal Government to assess and 
improve agency performance and how this process determines the maintenance 
funding. 
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According to the 2004 Program Assessment Rating Tool (PART), the BIA oper- 
ation and maintenance of roads rating was decided on: 

1) States, counties and local governments constructed over 38,000 miles of roads 
on reservations, but many refused to use their Highway Trust Funds to recon- 
struct these roads and bridges or provide adequate maintenance; and 

2) The program lacks adequate information on the conditions of the reservation 
roads and bridges. 

The Government Performance and Results Act of 1993 (GPRA) Strategic Plan of 
the Department of the Interior for Fiscal Years (FY) 2007-2012 includes a goal to 
advance quality communities for Tribes and Alaska Natives. Public safety was in- 
corporated. The two transportation indicators were acceptable levels (according to 
the Service Level Index) of (17 percent) roads and (51 percent) bridges in 2012. 

The operation of BIA roads was evaluated almost 4 years ago. Assessing road and 
bridge conditions, encouraging states and local governments to meet their road re- 
sponsibilities and scheduling independent program evaluations does not appear to 
offer immediate outcomes for the remediation of the maintenance needs or result 
in sufficient funding levels to address these serious issues. 

In FY 2006, the Department of Interior appropriated $4,135 million to the BIA 
WR to maintain 5,405 miles of BIA roads and 215 BIA bridges. The WR expended 
$4,178,722 and still didn’t have sufficient funds to address all areas of maintenance. 

According to BIADOT, the default value for optimum road maintenance is $14,000 
per mile. The WR is spending less then $700 per mile. In 2006, maintenance per 
mile costs averaged $636 for paved roads; $510 for gravel roads; and $65 for im- 
proved earth roads. Unimproved earth roads are not maintained. 

The IRR bridges within the WR were last inspected in 2005. The inspection iden- 
tified approximately $3,674,150 of urgent (safety) bridge maintenance needs and an- 
other $1,415,299 of non-urgent (routine) bridge maintenance needs. Few bridge 
needs have been addressed. 

Much of the tribal lands within the WR are expansive and the IRR are isolated. 
Staff travel expenses, including fuel and non-productive time, to and from the work 
sites are expensive. $256,239 was spent, in 2006, to get employees to and back from 
the job sites. 

According to a 2005 assessment and inventory of WR equipment, one-third is 
nonnfunctional; one-third is in fair condition; and one-third is operable, but aging 
equipment. Much of the maintenance equipment is 20-30 years old, parts are dif- 
ficult to acquire or non-existent, and the operating costs per hour are escalating. In 
FY 2006, $455,067 was expended by the WR on equipment operations, but no pro- 
curement of new equipment. 

Signage installation per sign has been averaging $250 to $350, depending on the 
grade. Raised reflective pavement markers average $6.50 to $7.50 each. To be effec- 
tive, markers are needed at 30-foot intervals, especially in unlit areas. Signs and 
raised pavement markers are only being placed or replaced during a construction 
project. On average, staff salaries have accounted for 62-66 percent of the total WR 
maintenance budget. In FY 2006, 1.2 percent of the budget was expended on staff 
training. 
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2003 WRO Road Maintenance Equipment Inventory 



Example o( CondKion Codes ‘Scrap’ 
aix) ’Salvage". Property has some 
value, but repair or rehabilitation is 
impracbcabte. Provided courtesy of 
the BIA Western Regional Office 
(WRO) 




Example of Condition Codes 
’Repairable* ar>d ‘Fair" Property 
requires overhaul and repairs are 
estimated to range from 16-40% of 
the ortginal acquisition cost 
Provided courtesy of the BIA WRO. 



Example of Corxlition Codes ’Prtonty 
issue' and ‘Used poor" Property has 
less than 3 months shelf life 
remaining aixf major repairs wlU soon 
be required. Provided courtesy of the 
BIA WRO 


Example of Condition Codes 
‘Issueable with qualifications* and 
‘Used poor* Property Is 
considerably deteriorated with a 3 
to 6 month remaining shelf life. 
Provided courtesv of the BIA WRO. 


There are 13 agencies within the WR. Seven have full time BIA maintenance op- 
erations and the remaining six have BIA and/or tribal maintenance operations. All 
agencies experience severe funding issues and cannot maintain their responsibil- 
ities. Following is a description of one of the agencies, as an example of what all 
WR agencies are encountering. 

Fort Apache Agency Road Maintenance Program 

The agency is concerned about the level of service being provided to the tribal gov- 
ernment, especially in case of snow removals and fire or flood emergencies. Over 50 
road maintenance activities are the Agency’s responsibilities and are in jeopardy of 
not being accomplished with the current operating budget. Examples include: 

• Equipment will not be repaired, leading to further deterioration. 

• Fuel for equipment operations cannot be purchased. 

• Safety road signs will not be replaced. 

• Road striping will not be done. 

• No after-hour emergency response or assistance will be available. 

• No road patching material will be available. 
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• Customer service will be inadequate. 

• No coverage for other needs (Salt River Canyon, etc.) will be available. 

• Due to a lack of maintenance, reconstruction of roads will accelerate. 

• Snow and ice removal response will only take place during regular hours. 

In FY 2007, the road maintenance program was funded $475,539 compared to the 
FY 2006 funding level of $514,035. The program had been operating on an annual 
average budget of $800,000 in the 1980’s. 

In 2006, the agency researched the resources available to an ADOT maintenance 
program located on the reservation. The comparison is charted in the following 
table. 
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Fort Apache Reservation. Example 
of debris, mud and water on a 
roadway that resulted from a normal 
2004 monsoon Provided courtesy of 
BIA Fort Apache Agency. 


Fort Apache Reservation. Example 
of routine snow removal In 2004 
Provided courtesy of BIA Fort 
Apache Agency. 



Fort Apache Reservation Example 
of a reconstructed street due to lack 
of routine maintenance Provided 
courtesy of BIA Fort Apache Agency. 


Fort Apache Reservation. Example 
of a striping project. Provided 
courtesy of BIA Fort Apache Agency 


D. Congestion and Hyper-Growth 

• Require any federally funded transportation project on tribal lands to be in- 
cluded in the Tribal Transportation Improvement Program. 

Arizona is one of the fastest growing states in the Nation. Due to an influx of pop- 
ulation in concentrated areas of the state and travel demands, tribal governments 
located in traditionally rural agricultural and forest areas are being impacted by 
residential, commercial and retail development, as much as the local and State gov- 
ernments. 

To alleviate congestion on the arterial access routes, developers, adjacent commu- 
nities and the state desire to spread the traffic over all the transportation networks. 
As a result of the expanded growth, the tribal governments are subject to encroach- 
ment, unwanted traffic, road widening and safety issues. The external cir- 
cumstances are affecting tribal resources. The Tribes’ IRR program funds are 
stretched to address numerous demands beyond building BIA-owned roads. Tribal 
governments are dealing with numerous external meetings, land use plans, eco- 
nomic development, noise, air quality and archaeological resources encroachment. 

In an effort to squeeze more homes into residential master planned areas, devel- 
opers are requesting waivers on buffer zone requirements. Some developers are en- 
croaching upon existing rights of way for roadways, as well as reservation bound- 
aries. One example involves 7,500 homes to be constructed on 2,179 acres adjacent 
to the tribal lands and the tribal headquarters. Travel demands, under build-out 
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conditions, are expected to exceed the current two-lane road capacity, so the nearhy 
city has proposed a six-lane arterial roadway in their transportation study. 

The map helow, provided hy the MPO, Maricopa Association of Governments, de- 
picts the Arizona population density for the year 2000 compared to the estimated 
density for year 2050. The red areas represent population growth and the light grey 
areas signify the Indian reservations. 



E. Tribal Consultation 

• Expand the tribal consultation requirements for the States and Metropolitan 
Planning Organizations (MPO) to include consultation on all federally funded 
projects, in addition to statewide planning and programming, and the Long 
Range Transportation Plan. 

The traditional Federal approach to achieving a national surface transportation 
system has heen the operation, maintenance and preservation of roads. This has 
largely heen accomplished hy fostering the Federal-State relationships and dedi- 
cating the majority of resources toward States. The hierarchical system is arranged 
so States are responsible for working with the tribal and local governments on the 
statewide transportation programming and planning. 

Planning is a major transportation function. However, the typical planning proc- 
ess is expanding beyond the preparation of road projects to transportation manage- 
ment and decision-making for areas, such as air quality, congestion, and the man- 
agement of safety, access, incidents, vegetation, data, etc. 

Involvement from both tribal and local governments is crucial for the development 
of these types of activities. However, at these levels, the transportation functions 
and responsibilities vary by jurisdiction, depending on available resources, size, 
transportation priorities, state constitutional arrangements, and responsiveness to 
the political agendas. The States need to appreciate these differences and consider 
the resource limitations, as the consultation processes are developed. 

Largely to engage the local governments, the ADOT has structured working and 
financial arrangements with the MPO and regional councils of governments (COG) 
to conduct regional planning functions. Tribal government in Arizona may not be 
paid member of these associations. A small number of tribal staff participate on 
MPO and COG transportation technical committees. Tribal reasons for not joining 
the associations vary the association priorities may not align with the tribal prior- 
ities, tribal votes don’t impact the majority voting outcome, tribal lands may he lo- 
cated in several association areas, etc. 

In 2006, ADOT established a tribal government-to-government consultation policy. 
Since the policy is new, the consultation process is being addressed case-by-case. 
This has been problematic because tribal governments are either not being con- 
sulted or being consulted late in the process. ADOT outsources many activities and 
the contracts need to be explicit about the tribal consultation process. 
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Neither sufficient time nor moneys have been designated in the projects’ budgets 
to ensure input for 22 tribal governments. Therefore, the recommendation is being 
made to expand the current State and MPO consultation and cooperative require- 
ments to include tribal consultation on all projects that are federally funded to en- 
sure that States and MPO follow thru with the consultation requirements. 

III. Project Collaboration to Improve Tribal Transportation Safety 

Beginning in 2001, the Inter Tribal Council of Arizona, Inc. (ITCA) has persist- 
ently pursued resources from various agencies in Arizona to reduce MVC on tribal 
lands. Due to limited funding, all of the demonstration projects have been supple- 
mented with ITCA and tribal moneys. The projects have been useful for all involved 
and have served to initiate tribal activities. 

However, tribal governments are in need of more than sporadically funded 
projects. They are in need of ongoing, sustainable programs. 

if tribal governments are to comprehensively address the significant loss of lives, 
they need resources to build capacity. This program approach requires multi-year 
funding and ongoing technical assistance. 

Hualapai Tribe Occupant Protection Goals 

A Hualapai Traffic Safety Committee was established to work with ITCA staff to 
analyze the crash data collected by the tribal police. The analysis helped the Com- 
mittee to determine four emphasis areas to reduce MVC injuries and fatalities. A 
work plan was created to structure the goals, objectives and activities for occupant 
protection, priority one. 

No one tribal department administered a traffic safety program, so tribal, Federal 
and state in-kind services were combined to initiate the occupant protection goals. 
A FY 2007 grant was awarded by the BIAHSO to employ an officer to coordinate 
the occupant protection implementation tasks. 

White Mountain Apache Tribe (WMAT) and San Carlos Apache Tribe (SCAT) Seat- 
belt Focus Groups with Young Men 

The WMAT and SCAT staff collaborated with ITCA to convene four meetings with 
young American Indian men, ages of 15 to 25 years. The meeting discussions fo- 
cused on the young men’s perceptions of seatbelt usage and non-usage. 

Since young American Indian men are most vulnerable to being injured or killed 
in MVC, the project concentrated on acquiring their advice to improve seatbelt 
usage. The project was funded by the ADHS and overseen by a multi-disciplinary 
advisory committee, including BlA and IHS. The outcome assisted the tribal govern- 
ment staff to develop two different seatbelt approaches to reach their community 
members. 

WMAT and SCAT Seatbelt Campaigns 

The WMAT and SCAT, with assistance from ITCA, each established diverse safety 
coalitions to create seatbelt promotional campaigns appropriate to their tribal mem- 
bership. Members were recruited from police, fire, EMS, health, housing, transpor- 
tation, Indian Health Service and the BIA Fort Apache Agency. Each coalition co- 
operated to design the logos, select appropriate promotional materials and to com- 
plete the following activities. 

Activities included combined seatbelt and sobriety checkpoints, seatbelt surveys, 
a community safety night, mock crashes at the high schools, distribution of child 
restraint systems, newspaper articles and advertisements, radio public service an- 
nouncements, observational seatbelt studies, citation monitoring and the design and 
distribution of promotional materials. The roads program at the BIA Fort Apache 
Agency designed and installed “Buckle-Up” signage on the Fort Apache Reservation. 


Buckle Up. FOR LIFE. 
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Tohono O’odham Nation (TON) Road Safety Audit (RSA) 

The TON with ITCA’s assistance utilized the RSA methodology to identify haz- 
ardous roadway issues and to increase interaction with a MPO, Pima Association 
of Governments (PAG), to reconstruct a safer intersection. The TON RSA project 
was the first ADOT-sponsored RSA project to be conducted. 

The BIADOT Western Region, the BIA Papago Agency, and ADOT Tucson Dis- 
trict, assumed responsibilities for the low-cost roadway improvements — pavement 
markings, signage, vegetation removal, slope reduction, and a cattle guard replace- 
ment. TON will be responsible for the enforcement of parking and speeding near 
the intersection and paying the utility charges for a new street light. To address 
sight distance, shoulders and turn lanes, the ADOT, BIA, PAG and the TON will 
work toward a $2 million reconstruction project. 



Skewed intersection at IRR Route 15 
and Slate Route 86. Source of the 
aerial photo is Google Earth 



IRR Route 15 looking southbound 
Photo taken by ITCA Provided 
courtesy of the TON. 



State Route 86 looking eastbound. 
Photo taken by ITCA. Provided 
courtesy of TON. 


State Route 86 looking east and 
north. Photo taken by ITCA 
Provided courtesy of TON. 


Mr. Chairman, this concludes my testimony. I would be pleased to answer ques- 
tions from the Committee. 


The Chairman. Mr. Forrest, thank you very much. 

I think all four of you have described something similar to the 
Committee, and that is a determination to try to make a difference 
in improving roads and infrastructure, and yet a lack of resources. 
All of you have described the planning that you have gone through, 
the work you have been talking about this morning. We continue 
to get other information from the agencies to try to determine what 
they are doing. Right at the moment, for example, we are on the 
floor of the Senate debating a $640 billion — that is with a B — $640 
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billion defense authorization bill, with substantial increases in that 
piece of legislation. 

It certainly is a priority to fund the needs of our soldiers and to 
take on the terrorist fight and all of those issues. But it also re- 
mains a priority to take care of things here at home inside this 
Country. What we are discovering is substantial proposed cuts in 
many of the domestic spending accounts. We have to try to figure 
out on this Committee, both from an authorizing standpoint and 
also recommendations to appropriators, how we come up with dif- 
ferent approaches and additional funding to try to address the 
needs. 

So I don’t have a lot of questions for you. All of you have sub- 
mitted substantial statements. I think your contribution today is 
very important. 

Mr. Kashevaroff, you described a circumstance south of Anchor- 
age with a substantial bay. Of course, every time we talk about 
something here in the Congress, somehow Alaska is different be- 
cause it is so unbelievably big. 

Senator Murkowski. It is different. 

[Laughter.] 

The Chairman. It is different, yes. It is very different. Lack of 
roads, you describe a bay. How large is the bay that you have to 
cross in order to get to, would you call it getting to the mainland? 
Tell me the circumstances. 

Mr. Kashevaroff. It is 13 miles across the bay to get to a paved 
road that will take you to Anchorage in 4 hours. So to make it from 
Seldovia to Anchorage, you have to hop on a plane or take a boat, 
and then drive four more hours. 

The Chairman. And you can’t circumnavigate the bay? It is too 
large for that? 

Mr. Kashevaroff. Yes. My wife wants a road that takes 60 or 
70 miles over mountains to get to the road. So a ferry is what we 
really need. 

The Chairman. Every part of our Country has different, unusual, 
unique needs. Alaska in virtually every subject we cover on this 
Committee, whether it is dentists or roads, they have unique and 
different needs because it is such an unusual State in its geog- 
raphy. 

In North Dakota, Mr. Red Tomahawk, your reservation spans 
two States, North and South Dakota. How many acres exist on 
your reservation or square miles, whichever you prefer? 

Mr. Red Tomahawk. It covers 2.3 million acres. 

The Chairman. And how many miles of roads? 

Mr. Red Tomahawk. We have over 200 miles of BIA System and 
Tribally-owned roads and hundreds of miles of state and county 
routes. 

The Chairman. I have driven a lot of your roads, Mr. Red Toma- 
hawk. I can confirm your concern about the lack of funding, but I 
also know that the Standing Rock Sioux Tribe has aggressive ef- 
forts to try to address them. I appreciate your efforts. 

Mr. Garrigan, how many miles of roads exist on your reserva- 
tion? 

Mr. Garrigan. Approximately 550 miles, and of that there are 
only about 54 miles of other roads like State. There are no county 
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roads on the Red Lake Reservation. There are two State roads that 
traverse the reservation. 

The Chairman. Mr. Forrest, what is the size of your reservation 
in square miles or acres? 

Mr. Forrest. The reservation is right at one million acres. It 
fronts along the Colorado River about 108 miles, so a lot of it is 
just really steep cliff areas. It is a really very beautiful reservation, 
but a lot of it is very inaccessible. 

The Chairman. Senator Murkowski? 

Senator Murkowski. Thank you, Mr. Chairman. 

And thank you all for your testimony. It has been very important 
to listen to the facts on the ground, the realities of what you deal 
with. While the discussion has been about the lack of money and 
the need for more, certainly toward maintenance, just for general 
safety and upkeep of the roads, I think Mr. Kashevaroff, you point- 
ed out a real glaring problem that we have with the system, that 
even when there might be the money there, even when the money 
is promised, that there are still delays that confound the ability to 
move forward with a project. 

As you described, you are 2 years behind in getting anything 
moving in providing access for the people of the Seldovia Tribe. 

In my mind, that is something that we ought to be able to deal 
with. If it is a bureaucratic snarl, if there is a problem with getting 
the money from A to B, we need to be able to figure out how we 
make that happen in a more efficient manner. 

So it is particularly frustrating for me after our experience with 
the Petersburg Tribe to now see Seldovia in the similar situation. 
So it is not always about the need to plus-up the budget. It is mak- 
ing sure that the dollars that are available actually get on the 
ground to make the roads, to make these connections happen. 

I am not going to doubt your testimony, but I have never been 
able to make that trip from Homer to Anchorage in 4 hours. You 
must be a faster driver than I am, but we won’t put you on the 
hot seat for that. 

[Laughter.] 

Senator Murkowski. Let me ask you just very quickly whether 
or not, Mr. Kashevaroff, you believe that the new IRR funding for- 
mula that was published back in 2004, do you think that it equi- 
tably funds the Alaska tribes? Do you think it is fair? 

Mr. Kashevaroff. I think that there could be improvements. It 
really comes down to, as you said, to how it interacts with BIA. 
When we put roads on our system and then have BIA tell us, no, 
you can’t do that; or a lot of the roads that the villages in Alaska 
do have might be owned or maintained by the State. Those are the 
access points we have, and we need to be able to put those roads 
on the system. Up until at least this year, the State and the BIA 
have not come to terms on an agreement to add those roads to our 
system. 

So when you hear that the State of Alaska roads increased by 
1,800 percent, which is a huge increase in the last decade, but a 
decade ago very few villages in Alaska were putting anything on 
the system. We weren’t really accessing IRR. Only recently we de- 
cided that we realized that we could be accessing IRR, so we start- 
ed trying to get our inventory on. 
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Senator Murkowski. Well, it was in 2003. It was June 4. We had 
Loretta Bullard here before the Committee testifying on this same 
issue. She told the Committee that a complete inventory of the 
roads had never been compiled; that the BIA had never surveyed 
our villages to identify the roads that were eligible for support. 
That was just in 2003. 

So yes, we should be seeing a big step up in terms of the number, 
because up until 2003, we had not even been registered as far as 
that goes. 

Let me ask just one more question of you. We have this high pri- 
ority project program that allows for more competitive grants, a 
process for competitive grants, to help out the funding for the 
smaller tribes. Is this something that Seldovia has taken advan- 
tage of? Are you familiar with this particular program? 

Mr. Kashevaroff. I don’t think we have taken advantage of it 
yet. Through the ferry project, we have been leveraging funds from 
Congress and Federal Highways, from BIA, from the State of Alas- 
ka. We have been trying to through our self-governance leverage a 
lot of different funds. So any type of programs like the one you just 
mentioned are of interest to us. 

What we found is, though, that the various pots of money have 
so many different rules and so many different ideas, even though 
Congress has said, you know. Federal Highways, you shall treat 
IRR like ISDEAA or self-governance, we can’t actually get them to 
say, yes, we will recognize it as self- governance funds. 

Even the BIA, they will recognize it as self-governance, but they 
won’t deal with us in a government-to-government trustful manner 
that we could expect. When you negotiate things, you have to have 
reasonable people on the other side of the table that want to 
achieve something similar to yourself. I think the culture that we 
are faced with is a culture of not seeing Indians achieve things, but 
it is maybe a 1907 culture of, you know, the BIA is going to run 
the shop for you; we don’t care if you want self-governance or not. 

As a matter of fact, I have a letter I need to deliver to Senator 
Dorgan, Chairman Dorgan and you, from the Cheesh-Na Tribe in 
Alaska who in 2003 had a signed agreement with the BIA for their 
money, and they haven’t gotten it until just recently. They were 
supposed to get almost $1 million, and they have already started 
the project, and BIA gave them $35,000 and said, oh, this is all you 
are supposed to get, even though we had told you we were going 
to give you almost one million dollars. 

I mean, 4 years later they come and cut the budget by a huge 
percent. That is crazy. They just have this mentality there in the 
BIA, at least in Alaska, that we are not going to have roads; we 
are not supposed to be in business. 

And so when we are not on the road system, when we are not 
on the inventory, it is because we have this roadblock. We really 
need Congress to sit down and tell BIA to get with the program 
to help the tribes out, instead of trying to hinder the tribes all the 
time. 

Senator Murkowski. Hopefully, some of the testimony that we 
have had this morning will allow for further discussion with the 
BIA as to how we move forward and make sure that the funds that 
are available get on the ground to the tribes to make the difference. 
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and that we can continue to work to provide for the needs within 
Indian Country when it conies to transportation and to provide for 
the health and safety of those that are traveling on the roads. 

I couldn’t agree with the Chairman more when he says it 
shouldn’t make a difference when you cross over that boundary 
into a reservation, into Indian Country, that you shouldn’t he ahle 
to see the change in the conditions. It ought to he seamless. It is 
not. We have a lot of work on. 

I appreciate the Chairman’s attention. 

The Chairman. Senator Murkowski, thank you very much. 

Once again, let me thank all of you for traveling some distance 
to he with us. We will henefit greatly from your testimony. It will 
he one of those issues that we will continue to work on very aggres- 
sively here. 

Yes, Mr. Red Tomahawk? Do you wish to make one additional 
comment? 

Mr. Red Tomahawk. Yes, Mr. Chairman. I want to share with 
you, I have a letter from the Oglala, Sioux Trihe to you, that I 
wanted to share for the record, on your issue regarding the com- 
prehensive roads inventory. * 

The Chairman. Without objection. 

We will keep the record open for 2 weeks. Any additional testi- 
mony that will be submitted, and we would invite submissions from 
across the Country and from Indian tribal leaders, will be included 
as part of the permanent record. 

This hearing is adjourned. 

[Whereupon, at 11:15 a.m., the Committee was adjourned, to re- 
convene at the call of the Chair.] 


* The information referred to has been printed in the Appendix. 
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Prepared Statement of Chadwick Smith, Principal Chief, Cherokee Nation 

Thank you Mr. Chairman, Ranking Member, and Members of the Committee. I 
am Chad Smith, Principal Chief of the Cherokee Nation. I appreciate this oppor- 
tunity to provide you with testimony. I would also like to offer my condolences to 
the Committee for the passing of Senator Craig Thomas, who committed his time 
and effort to Indian issues throughout his tenure in the U.S. Senate. 

The Cherokee Nation has 270,000 citizens living in almost every state of the 
Union. Approximately 100,000 Cherokee citizens reside in the 14 county jurisdiction 
of northeastern Oklahoma. Of these 14 counties, 13 are predominantly rural com- 
munities hampered by limited access to vital services and unpaved or inadequate 
roads. The Cherokee Nation’s Roads Department is charged with handling over 
1,500 miles of roadway. Because of the disparity between needs and funding, the 
Council of the Cherokee Nation has appropriated an extra $2 million per year to 
assist with unmet needs. The Cherokee Nation works with Federal, state, and other 
tribal entities to collaborate on construction, which is an effective and efficient use 
of resources. The Nation dedicates a significant amount of its own tax revenues to- 
ward joint tribal-state projects, and cooperates with the state on project planning, 
survey, and execution. 

The support of this Committee during the highway reauthorization process was 
pivotal. You raised the level of awareness of needs in Indian Country, which ulti- 
mately helped to increase the level of funding for the Indian Reservation Roads 
(IRR) program in the “Safe, Accountable, Flexible, Efficient, Transportation Equity 
Act — ^A Legacy of Users” (SAFETEA-LU). However, even within Indian Country, lit- 
tle is known about the unique IRR needs of the Cherokee Nation and other tribes 
in Oklahoma. Therefore I believe it imperative that the Committee have a full un- 
derstanding of why the IRR program is critical to our future success as tribal na- 
tions. 

For many tribal members in Oklahoma, a safe and decent transportation system 
is not a luxury we enjoy. Too frequently I hear of needless and deadly accidents be- 
cause of unsafe roads. Too often I speak to citizens who cannot retain a job because 
their vehicles are inoperable. In April 2006, the Tulsa World reported that traffic 
accidents are the leading cause of death among Oklahoma residents under 25 years 
old. In fact, 38 of the 100 most dangerous roads lie in northeastern Oklahoma with- 
in the Cherokee Nation. The highest concentration of fatal and serious-injury crash- 
es in the state was in Cherokee, Ottawa, and Rogers counties — on our lands. ^ Poor 
visibility, sharp curves, and narrow shoulders are all common within the Cherokee 
Nation, and are all fixable conditions. They can be remedied by safety features such 
as reflective markers, guard rails, and rumble strips. Increased law enforcement 
and emergency medical services can decrease unnecessary fatalities. The unique sta- 
tus of Indian land in Oklahoma has prevented the BlA thus far from adequately 
addressing these issues and adding necessary safety measures. 

One of our major concerns has been the reluctance of the BIA to define Cherokee 
Nation roads as roadways covered by IRR funding. The BIA has previously argued 
that the Cherokee Nation must own all its lands to receive its funding. As this Com- 
mittee saw during the Law Enforcement Hearing, Indian country is a checkerboard 
of restricted, trust, and non-tribal land — an arrangement that has caused jurisdic- 
tional confusion in the past. However, the close proximity between different cat- 
egories of land should not preclude IRR funding. The definition of an Indian Res- 
ervation Road is one that provides access to all Indians and Indian lands, not just 
reservations. The Cherokee Nation’s transportation system in Oklahoma clearly 
falls within this definition, and therefore merits IRR funding under SAFETEA-LU. 
Proper interpretation of tbe IRR program’s application would allow the Nation to 


1 Angel Riggs, “State traffic deaths top U.S. average,” Tulsa World, April 13, 2006, sec. A, p. 
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more adequately address the road conditions I described earlier. The current inter- 
pretation harms our citizens and other Oklahomans, and also hinders our ability to 
prosper economically in rural areas. 

Another concern is the division between two types of Federal funding: construc- 
tion funding and maintenance funding. The BIA allocates funds for roadway con- 
struction, but not for maintenance. This failure to properly fund road maintenance 
has prevented the Cherokee Nation from preserving its roads over time. This re- 
quires more frequent reconstruction of roads, which is not an efficient use of Federal 
resources. 

We believe that with the help of Congress, the Cherokee Nation will have the 
power to implement key safety features that will reduce the cause of death. Today, 
we are experiencing greater volumes of traffic on our roadways than ever before. 
Commercial expansion has helped us to become more self-sufficient while also pro- 
ducing a greater strain on existing transportation routes. With the attention of the 
IRR program and the addition of maintenance funding, the goals of SAFETEA-LU 
will be realized on our roadways. 

Thank you for this opportunity to present written testimony on behalf of the 
Cherokee Nation. 


Cheesh-na Tribal Council 
Chistochina, AK, July 12, 2007 

Hon. Byron L. Doegan, 

Chairman, 

Senate Committee on Indian Affairs, 

Washington, DC. 

Dear Honorable Dorgan: 


In light of the Senate Committee on Indian Affairs hearing on transportation 
issues, I write this letter to request your assistance in addressing egregious prob- 
lems with the Bureau of Indian Affairs’ (BIA) administration of the Indian Reserva- 
tion Roads (IRR) Program funds of the Cheesh-na Tribal Council. 

Cheesh-na Tribal Council has planned, designed and begun construction on a sig- 
nificant road impovement project serving our community, which we implemented 
pursuant to our Self-Governance agreements with the Secretary of Interior under 
the Indian Self-Determination and Education Assistance Act (ISDEAA). In order to 
make this project feasible, Cheesh-na has sought and received Federal support in 
addition to the annual allocation of IRR Program funds. For instance, we received 
support from the Army Corps of Engineers and competed for and received a grant 
from the IRR High Priority Project fund. Yet, a key funding component for our 
project is still missing: approximately $815,000 in IRR Program funding obligated 
for the project from the BIA in FY 2003. 

This funding has been the subject of numerous conversations and assurances from 
BIA that these funds would be distributed to Cheesh-na in our FY 2007 IRR Pro- 
gram Addendum (see, e.g., the attached March 19 letter to LeRoy Gishi and Peggy 
Exendine). Indeed, this $815,000 in FY 2003 funds is expressly identified as an 
amount due to Cheesh-na in our FY 2007 IRR Program Addendum (please see at- 
tached IRR Program Addendum to Cheesh-na’s FY 2007 Funding Agreement, page 
2, footnote 2, which identifies the cost codes and total amounts due under that 
Agreement). 

Based on these assurances from BIA and the terms of FY 2007 agreement with 
the Secretary, Cheesh-na has engaged contractors to complete construction of the 
road project this summer. We have received our first bill in the amount of $700,000. 
Meanwhile, when BIA transferred funding to Cheesh-na this week purportedly pur- 
suant to our FY 2007 IRR Program Addendum, the amount we received was only 
$35,632.06. We have sought clarification from the BIA Division of Transportation 
Chief LeRoy Gishi, but have not received a response. 

Cheesh-na must receive the full amount of IRR Program funding set forth in our 
agreement immediately in order for this critical project to proceed. Given the ex- 
treme urgency of the situation, Don Kashevaroff has agreed to raise our concerns 
in his testimony before the Committee. We urge your assistance in overseeing BIA’s 
proper administration of its agreement with the Cheesh-na Tribal Council. 

Sincerely, 


Elaine Sinyon, 
Tribal Administrator. 


cc: Senator Lisa Murkowski; Cheesh-na Tribal Council. 
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Attachments 


Mr. LeRoy Gishi, 

Chief, Division of Transportation, 
Bureau of Indian Affairs, 
Washington, DC. 


Hobbs, Straus, Dean & Walker, LLP 

Washington DC, March 19, 2007 


Ms. Peggy Exendine, 

Transportation Director, 

Juneau Area Office, 

Bureau of Indian Affairs, 

Juneau, AK. 

Re: Cheesh-na Tribal Council FY 2003 POO Funds 


Dear Mr. Gishi and Ms. Exendine: 


This letter is to confirm our telephone conversations regarding the distribution of 
road construction funding obligated to the Cheesh-na Tribal Council (Christochina) 
(“Cheesh-na”) in FY 2003 will be distributed in the coming weeks. Based on those 
conversations, we understand that roads construction funds in the amount of 
$814,257 (from FY 2003 Point of Obligation (POO) funds listed below) will be pro- 
vided to Cheesh-na when the Bureau of Indian Affairs (BIA) distributes remaining 
balances of prior year Indian Reservation Roads (IRR) Program funds (the “August 
distribution” funds). We understand that the BIA is currently reconciling accounts 
and that in the coming days or weeks, BIA Central Office will distribute those funds 
to the BIA Regions, which will then re-allocate those funds to the tribes. 

Each of you confirmed in our conversations that the BIA has established mecha- 
nisms and processes so that the amount of funds due to Cheesh-na from 2003, will 
be included as part of the funding distributed to Cheesh-na in FY 2007. We further 
understand that these funds will be made available to Cheesh-na under its IRR Ad- 
dendum to its self-governance agreement through the Office of Self-Governance. The 
amount of FY 2003 funds that will be made available to Cheesh-na in FY 2007 is 
$814,257. This amount represents the total of two FY 2003 obligations to Cheesh- 
na for its roads construction project that were previously identified as follows: 

2003 POO Funds: $296,675.00 (E00450/2003/F3109/E0210700/252i) 

2003 POO Funds: $517,582.00 (E00450/2003/F3110/E0210700/252i) 

Total: $814,257.00 


This funding is absolutely necessary for Cheesh-na to carry out its planned road 
construction project this year. Cheesh-na looks forward to receiving these funds as 
soon as possible. Thank you for your assistance. 

Sincerely, 

Hobbs, Straus, Dean & Walker, LLP 

By: F. Michael Willis 


cc: Ken Reinfeld, OSG 
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INDIAN reservation ROaDS (TRR) PROGRAM ADDENDUM 

to THE 

FY 2007 ANNUAL FUNDING AGREEMENT 
BETWEEN THE 

CHEESH-NA TRIBAL COUNCIL 
AND THE 

UNITED STATES OF AMERICA 

S«ctioa I. Autborii>' 

This Addendum to the Annual Funding Axrocment CAP A”) is entered into by 
and between the Cheesh-Ni Tribal Cotaxil ('Tribe'*) and the United States of America 
('United Staus**). acting through the Secret^ of the Interior or an authorized designee 
('Secretary”), pursuant to the authorities set forth in the Tribal Self-Govemaoce Act of 
1994. Title IV of Public Law 9S-d3S, as amended, ("Act*'); Title 23 of the United States 
Code, as amended by the Safe, Accountable, Flexible. ECQcicm Transportation Equity 
Act— A Legacy for Users ("SAFETEA-LU"X Public Law 109-59, 1 19 Slat. 1 144 
(August 10, 2(MS): 25 CT.R. Part 170; and 25 CF.R. Part 1000. Except where otherwise 
noted herein, this Addendum is subject to all provisions of the Tribe's AFA and the 
C^paci of Self-Govcnsancc between the Tr3>e and the Secretary ("Compact") 

Section 2. Enectivc Date . 

This Addendum shall become effective as of the date of its execution by 
authonzed repieacntativcs of the Tribe and the Secretary and shall icnvain in effect until 
terminated or renegotiated by mutual agreement of die Parties. 

Section 3. Purpose 

The Tribe’s AFA and this Addendum transfer to the Tribe all the funding and the 
responsibility for its share of the Indian Reservation Roads Program, including all 
hi^way and bridge programs authorized to be assumed under the Act; 25 C.F.R. Part 
170; and Chapter 2 of Title 23 of the United States &>de, as amended, (hereaffer 
collectively referred to as the “IRR Program”), including those programs, functions, 
services, and activities, or portions thereof (collectively, "PFSAs") which that are 
specifically or functionally related to the administration of the IRR Program and are 
otherwise provided by the Secretary to die Tribe. In the event of a conflict between tliis 
Addendum and the Tribe’s AFA. the provisions of this Addendum shall control solely 
with tetpect to the PFSAs autlionzed to be assumed under this Addendum 

Section 4. Use of Tribal FaciUties and Purchase of Equipment 

Subject to a Transportation Improvement Program approved by the Federal 
Highways Administration (“FHWA-approvtd TIP"), the Tribe may inakc available 
facilities and equipment that it owns, at industry standard lease or rental rates, in order to 
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carry out the purposes of this Addendum. The Parties agree that, subject to an FHWA- 
approved TIP, the Tribe shall be pennitted to utilize IRR Program and other FHWA 
funds awarded under the Tribe’s AFA to pay such leasc-'rental rates and to maintain such 
equipment when perfoiming PFSAs under this Addendum. For purposes of this 
Addendum, in those cases where the Tribe reasonably determines that the purchase of 
equipment is more cost effective than the leasing of equipment, the Parties agree that, 
subject to an FHWA-approved TIP, the purchase of equipment shall be an allowable cost 
to the Tribe. The purchase of road maintenance equipment shall be subject to the twenty- 
five percent (25%) limitation on the use of IRR Program funds set forth in 23 U.S.C. § 
204(c), as amended by SAFETEA-LU § 1 119(i). 

Section 5. Limitation of Costs 

The Tribe shall not be obligated to continue performance that requires an 
expenditure of funds in excess of the amount of awarded under the Tribe’s AFA to 
perform the PFSAs authorized under this Addendum. 

Section 6. Time and Method of Payment 

The total amount of estimated funding provided under this Addendum is 
identified below: 


IRR Program Funds; 

FY 2007 foriorV 

FV 2007 

IRR Construction Funds 

STBD^ 

STBD 

Population Adjustment Factor Funds 

STEP 

STBD 

Transportation Planning Funds 

STBD 

STBD 

High Priority Project Funds 

£TBD 

S N/A 

Total Addendum Funding Amount: 

STBD 

STBD 


In accordance with 23 U.S.C. § 202(d)(2), as amended by SAFETEA-LU § 

1 1 1 9(c)(2), the Secretary, acting at the option of the Tribe through the Office of Sclf- 
Govemance (“OSG") as sub-allottee, shdl pay to the Tribe or its designee, through an 
electronic fund transfer in a single annual lump sum, ail the IRR Program and related 


' Redistributed prior year fiinds. 

■ This number is made up of Cheesh-na's undistributed construction allocation ftom prior years. 
In addition to undistributed amounts from FY 2006, this amount shall include approximately 
$815,000 in Point of Obligation funds carried forward from the following costs codes and in the 
following approximate amounts: 

(E00450/2003/F3l09;E0210700/252i) $296,675.00 
(E00450/2003A'31 10/E0210700/252i) S517.S82.00 
Total: $814,257.00. 
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transportation program funds identified in the Tribe's AFA within 30 days after the funds 
are made available to the Secretary from the FHWA. Upon the receipt of funds from the 
FHWA, the Secretary shall notify the Tribe or its designee in writing that the funds are 
available for payment. 

The total funds awarded under the Tribe’s AFA for PFSAs authorized to be 
performed under this Addendum will be adjusted to reflect all funding in the IRR 
Program authorized by SAFETEA-LU and any eligible appropriations made available to 
the Secretary or passed tluough to the BIA from the FHWA for transportation projects 
identified for the Tribe. In addition, the Tribe will receive; 

(1) all supportive administrative funds in accordance with 23 U.S.C. § 

202(d)(3)(B) and 

(2) special allocations attributable to any IRR Program and IRR Bridge Program 
funds, IRR. High Priority Project funds, or Population Adjustment Factor funds 
identified for the Tribe if any such funds become available during the effective 
term of this Addendum. 

The Tribe shall be eligible to receive additional IRR Program funds on the same 
basis as other Indian tribes according to the Tribal Transportation Allocation 
Methodology set forth in 25 C.F.F, Part 170, as well as other eligible funds available to 
the Tribe on a competitive, formula, or other basis. 

Section 7. Contract Support Costs 

Pursuant to 25 C.F.R. §§ 170.607-170.608, Contract Support Costs (“CSCs”) are 
an eligible item out of a tribe’s IRR Program allocation and need to be included in a 
Tribe’s program budget The Parties acknowledge that no additional IRR Program funds 
are available to pay CSCs to the Tribe with regard to the PFSAs assumed imder this 
Addendum. 

Section 8. Use of Funds and Flexible Financing 

A. Payments to the Tribe shall be subject to the availability of the appropriation of 
funds by the Congress of the United States. Pursuant to 23 U.S.C. § 202(d)(3) 
and 25 U.S.C.. § 450j- 1(a)(1), all funds shall be paid to the Tribe without regard to 
the organizational level at which the Dqiartment of the Interior has previously 
carried out the PFSAs involved. 

B. The Tribe shall use the IRR Program funds advanced under the Tribe’s AFA to 
perform eligible PFSAs authorized under 23 U.S.C. § 202(d) and 25 CF.R- Part 
170, as amended by SAFETEA-LU, other applicable law's, and as authorized 
under this Addendum. The Tribe reserves the right to reprogram funds among the 
eligible projects identified on an FHWA-appioved IRR Transportation 
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Improvement Program (IRRTIP), so long as such funds are used in accordance 
with Federal appropriations law. 

C. The Tribe may use IRR Program funds provided under the Tribe’s AF A for 
flexible financing as provided in 23 U.S.C. § 122, 25 C.F.R. §§ 170.300-170.303, 
and other applicable laws, provided that the Tribe enters into an Advance 
Construction Agreement and Project Agreement, when applicable. 

D. The Tribe may issue bonds or enter into other debt financing instruments under 23 
U.S.C. § 122 with the e.xpectation of payment of ERR Program funds to satisfy the 
instniments. The Parties acknowledge that this Addendum does not create a 
commitment, guarantee, or obligation on the pan of the United States to provide 
for payment of debts of the fribe to third parties for loan principal or interest on 
any debt financing instrument that the Tribe may enter into, nor does tliis 
Addendum create any right of a third party against the United States for payment 
under any debt financing instrument that &e Tribe may enter into. 

E. The Tribe may use IRR Program funds awarded under the Tribe’s AFA to meet 
matching or cost participation requirements for any Federal or non-Federal transit 
grant or program. 

Section 9. Reporting 

The Tribe will provide the Secretary with an annual financial status report within 
90 calendar days after the end of the fiscal year. This report, which may consist of an 
electronic entry to the OSG database, will contain a recording of obligations and 
expenditures for the work accomplished to date, based on activity. 

Section 10. Buyback of Services and Retained Funds 

A. Buyback of Scrriccs: The United States may, at its option, accept and utilize 
funds returned by the Tribe as a payment for services rendered or through some 
other funding arrangement as a buy back of services to perform PFSAs for the 
benefit of the Tribe, In the event tttat the buy back of services option is 
employed, the Sccretaiy shall, upon written request fi-om the Tribe, promptly 
report to the Tribe in writing on the accomplishments of the Secretary and the 
obligation, ^expenditure of the funds and return to the Tribe’s any unobligated or 
unexpended funds. 

B. Reuined Funds: Through the Tribe’s AFA or reprogramming documents, the 
Tribe and the Secretary may negotiate and agree to an amount of funds to be 
retained by the Secretary to perform any PFSAs identified in writing. 
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administer the PFSAs in compliance with 25 C.F.R. Part 170, os modified by 
SAFETEA-LU. In the event that the above-cited regulatory provisions conflict 
with the provisions of SAFETEA-LU, the provisions of SAFETEA-LU shall 
govern. The Tribe may, at its option, choose to apply certain other guidelines 
upon prior written notice to the Secretary, including but not limited to, the 
October 28, 1987 draft or the most recent revision of 57 BIAM; the Program 
Agreement between the BIA andFHWA; and other Federal directives, program 
memoranda or regulations (including Federal Acquisition Regulations). 
Additionally, the Tribe may, at its option, develop Tribal policies, procedures, 
program guidelines and memoranda which meet or exceed federal standards to 
facilitate operation of any aspect of the IRR Program assumed by the Tribe under 
this Addendum; and 

C. Agrees to perform all Plan, Specification and Estimate (PS&E) review and 
approvals for projects developed under this Addendum in accordance with 23 
U.S.C. § 202(d)(2), as amended by SAFETEA-LU § 1 1 19(e), and provide a file 
copy of the approved PS&E to the BIA or the facility owner, in full compliance 
with the statutory and quality assurance requirements made applicable under this 
Addendum; and 

D. Agrees to obtain all right-of-way and utility agreements necessary for 
construcuon. Tire Tribe further agrees to prepare all enviroiunental and 
archaeological documents necessary for approval in accordance with applicable 
laws. Nothiirg in this Addendum, or performed pursuant to this Addendum, shall 
act to diminish the inherent sovereign governmental authority and jurisdiction of 
the Tribe over its members and trust, restricted, or allotted land within its 
territory. At the option of the Tribe, all recorded deeds or other instruments 
transferring title to real property acquired in whole or in part with Addendum 
funds shall include a written statement that the deed or other instrument shall not 
be construed to diminish the Tribe’s inherent sovereign governmental authority 
and jurisdiction over its members and trust, restricted, or allotted land witliin its 
territory; and 

E. Assures the United Slates that all IRR Program projects constructed under this 
Addendum will comply with tire approved PS&E and (he construction standards 
set forth in this Addendum. 

Section 12. Obligations of the United States 

The Secretary shall; 

A. Administer this Addendum in compliance with the Act, SAFETEA-LU, 25 C.F.R. 
Part 1000 and 25 C.F.R. Part 170. In event that the above-cited regulatory 
provisions conflict with the provisions of SAFETEA-LU, the BIA and OSG shall 
comply with the provisions of SAFETEA-LU; and 
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B. Through the BIA, participate in a final inspection of construction projects, in 
accordance with 25 C.F.R. § 170.473; and 

C. Upon the request of the Tribe, promptly advise the Tribe of the status of the BIA’s 
updates of the IRR Inventory and the IRRTIP approval process and make copies 
of this information available to the Tribe; and 

D. Through the BIA, satisfactorily perform all retained functions as follows: None. 

CHEESH-NA TRIBAL COUNCIL 



Date 





,D STATES OF AMERICA 


Assistant Secretary — ^Indian Affairs or Delegate 


TAJL 0 2 2007 

Dale 


Oglala Sioux Tribe — Office of the President 

Pine Ridge, SD, July 10, 2007 

Hon. Byron L. Dorgan, 

Chairman, 

Senate Committee on Indian Affairs, 

Washington, DC. 

Re: Indian Reservation Roads (IRR) Funding Being Used For State And 

County Road Construction Projects 

Honorable Senator Dorgan: 

The Oglala Sioux Trihe is writing this letter to inform you of a funding situation 
that ultimately reduces the amount of annual appropriations our Trihe and that the 
majority of other large lands based Tribes receive from the Indian Reservation 
Roads Program for construction. A very large share of these dollars is going to con- 
struct roads under the jurisdiction of State and County governments. 

There was a Final Rule published in the Federal Register on July 19, 2004 for 
the Indian Reservation Roads (IRR) Program. Inside that rule 25 CFR Part 170.226 
establishes the need for Tribes to expand their inventories for funding purposes. 
CFR 25 Part 170.442 specifies that Tribes, Reservations, BIA, Agency, Region, Con- 
gressional District, State and County roads can be placed on each Tribes inventory. 
Prior to Public Law 109-59 Safe, Accountable Flexible, Efficient, Transportation eq- 
uity Act — A Legacy for Users (SAFETEA-LU) and 25 CFR, Part 170 there was an 
annual 2 percent cap on the amount of added inventory items each Tribe could 
claim. This cap no longer exists and Tribes are allowed to place any number of roads 
including “proposed roads that don’t even exist yet” on their inventories. Since 25 
CFR Part 170.442 plays a key role in allowing Tribes to include any amount of State 
and County roads on their IRR inventory, it has proven disastrous for the Oglala 
Sioux Tribe and for many other large land base Tribes throughout the country in- 
cluding the Navajo Nation. In the Great Plains Region alone, we lost approximately 
$4 million and are anticipating losing similar amounts for FY07. This is devastating 
for our region in terms of funding for road construction projects. 

During Transportation Equity Act of the Twenty First Century (TEA-21) Tribes 
divided an annual fund nationally budgeted at $275 million using a Relative Need 
Distribution Formula (RNDF). The Oglala’s share of IRR Program funds was at 
$5,036,000.00. With the passage of SAFETEA-LU and 25 CFR Part 170 all Tribes 
should have seen an increase of funds due to the annual step increase in appropria- 
tions from $275 million in FY04 to $450 million by FY09. This is not the case due 
to the specific language in 25 CFR Part 170.442 allowing each Tribe to add State 
and Country roads and in effect drastically modify their Relative Need. Our Tribe 
has lost nearly $2 million last year and is facing another loss of approximately the 
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same amount for this year. We were funded at around $3.1 million for FY06. We 
are looking at even less numbers for FY07. For those 2 years the Oglala Sioux Tribe 
is losing in the neighborhood of $4 million for road construction. We already have 
more than a $66 million backlog for road construction under TEA-21 and since we 
are forced to add State and County roads under SAFETEA-LU to our system as 
well, we are now facing a $360 million construction backlog. A very large majority 
of Tribes all across America are experiencing the same problem. This can be directly 
related to an unfair advantage that some Tribes have taken to update their inven- 
tory. I do not wish to target a specific Tribe or State however data has shown that 
the Eastern Oklahoma Tribe has been reaping huge and unfair benefits in terms 
of funding from the changes in the most recent Transportation Bill. They have far 
exceeded their Relative Need by many times. Eastern Oklahoma Tribes are undoubt- 
edly financing County and State road construction projects with a windfall of Indian 
Reservation Roads construction funds. These State and County road systems are nor- 
mally and traditionally being fully funded through another source. Yet, the language 
in SAFETEA-LU and 25 CFR Part 170 allows State and County road systems to 
be supplemented with Indian Reservation Roads dollars. The land base and need 
within Oklahoma prior to CFR 25 Part 170 and SAFETEA-LU is extremely small 
compared to the Oglala Sioux or Standing Rock Sioux or Rosebud Sioux or Chey- 
enne River Sioux or the Navajo Nation. To my knowledge, the Oklahoma Tribes do 
not have any Indian Reservation Roads listed on their inventory. In other words, 
they have “zero” miles of IRR roads. But due to the changes in the Transportation 
law, it has been said that they are receiving in the neighborhood of $8 million to 
construct State and County roads. Nothing goes to IRR roads because they do not 
have any IRR roads. If you review the attachment I have provided, I have high- 
lighted language in PL 109-59, “including communities in former Indian reserva- 
tions in Oklahoma” and further, “which the majority of residents are American Indi- 
ans.” With that particular language, how does the entire State become involved? Be- 
cause we are only talking about “where the majority of residents are American In- 
dian.” the entire State is obviously not made up of a large community consisting 
of only American Indians! For example, are they suggesting that the entire city of 
Tulsa is made up of an Indian community? That is very unlikely. 

The Great Sioux Nation still recognizes the 1868 Treaty with the United States 
where in Article 2 it basically states that everything west of the east bank of the 
Missouri River in South Dakota has been set apart for the absolute and undisturbed 
use and occupation of Sioux Tribes. If any Tribes in the Great Sioux Nation laid 
claim to the FY 2006 road system within the 1868 territory as defined in Article 
2 of that Treaty, they would be potentially increasing their inventories by incredible 
amounts. The State of South Dakota was established in 1889. This was 21 years 
after the signing of the 1868 Treaty with the Great Sioux Nation. Which brings up 
the question of how was South Dakota and its Counties established within an In- 
dian Territory? Since State governments do not have jurisdiction on Indian Reserva- 
tions why are County governments allowed to exercise authority on Indian Reserva- 
tions? This leads to the questions of why do Tribes have to get certifications from 
State and County governments in Indian Territory? If Oklahoma Tribes are claim- 
ing the entire State of Oklahoma as Indian Territory, then why can’t the Great 
Sioux Nation claim all of South Dakota and increase their road inventories accord- 
ingly? This is an issue that the Tribal Chairmen’s Association in the Great Plains 
Region should address. Additionally, we are in the middle of adding all the Mni 
Wiconi pipe line access roads to the IRR system. As you know this is the largest 
pipe line in the world and the Oglala’s own it. At my direction, my Transportation 
staff is taking the inventory all the way to Ft. Pierre, SD. Roads leading to drinking 
water sources are eligible to be included in the IRR inventory. 

On the subject of how to calculate the Cost to Construct (CTC) and Vehicle Miles 
Traveled (VMT), in 25 CFR Part 170, Appendix C to Subpart C(10)(see the entire 
citation below), contains guidance on how to claim 100 percent CTC and VMT on 
added inventories. 

• 10. Do all IRR Transportation Facilities in the IRR Inventory Count at 100 Per- 
cent of their CTC and VMT? No. The CTC and VMT must be computed at the 
non-Federal share requirement for matching funds for any transportation facil- 
ity that is added to the IRR inventory and is eligible or funding for construction 
or reconstruction with Federal funds, other than Federal Lands Highway pro- 
gram funds. 

• However, if a facility falls into one or more of the following categories, then the 
CTC and VMT factors must be computed at 100 percent: 
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• (1) The transportation facility was approved, included, and funded at 100 per- 
cent of CTC and VMT in the IRR Inventory for funding purposes prior to the 
issuance of these regulations. 

• (2) The facility is not eligible for funding for construction or reconstruction with 
Federal funds, other than Federal Lands Highway programs funds; or 

• (3) The facility is eligible for funding for construction or reconstruction with 
Federal funds, however, the public authority responsible for maintenance of the 
facility provides certification of maintenance responsibility and its inability to 
provide funding for the project. 

Initially, there was confusion in the legal interpretation of this language and most 
BIA regions were requiring Memorandums of Understanding (MOU’s) between 
Tribes, States and Counties to increase the inventory. The Oglala Sioux was one of 
the Tribes who interpreted the citation to mean that the Tribes needed certification 
letters from States and County’s rather that MOU’s. Tribes eventually received clar- 
ification to that question through a policy on minimum attachments letter dated 
June 15, 2006 and authored by Mr. Ragsdale who is the Director of the Bureau of 
Indian Affairs. That letter recognized that Tribes had an option to enter into MOU’s 
with States and Counties for an “Acknowledgement of Public Authority” but it was 
not required. The letter also clarified the language in 25 CFR Part 170, Appendix 
C to Subpart C, that Tribes must get a certification letter from States and Counties 
acknowledging that the “public authority responsible for maintenance of the facility 
provides certification of maintenance responsibility and its inability to provide fund- 
ing for the project.” The first part of the quotation is optional and the second part 
(italicized) is required. Combined with 25 CFR, Part 170.442, this is where the root 
of the problem lies. Mr. Ragsdale’s interpretation is correct but the citation is dev- 
astating to most Tribes. At the risk of sounding repetitious, due to this language 
some Tribes are unfairly taking advantage of adding State and County roads of 
their systems causing an unfair increase in funding for those Tribes and a total dis- 
ruption of the Relative Need. Another question that needs to be answered is why 
should a Tribe have to get this certification when State law requires counties to 
maintain their road system? We have an issue with Jackson County who refuses 
to sign certification letters. This is causing the Oglala’s to lose funding because we 
cannot get this document (as required in the above citation) placed in a package for 
submittal and ultimate approval by BIADOT. Since all county roads are on the 
States inventory, we are going to ask the State of South Dakota to provide the cer- 
tification letter for the counties and possibly get around this issue. 

The Oglala Sioux Tribe is also questioning BIADOT’s interpretation of counting 
added road inventories at 20 percent vs. 100 percent when State and County gov- 
ernments do not sign certifications. In 25 CFR Part 170.444(f) BIA Regional Office 
certifies the data that was submitted by the Tribes then forwards it to BIADOT. 
BIADOT then approves those submissions before they are included in the National 
IRR Inventory. Once again and in the Oglala Sioux Tribes case, Jackson County did 
not sign certifications. We submitted data with the Counties road miles an3rway 
with a letter explaining that the County refused to cooperate. The BIA Regional of- 
fice accepted the data and letter then forwarded it to BIADOT. BIADOT returned 
the data to the Regional Office as unacceptable because of the lack of a County Cer- 
tification letter. Because BIA Regional Office accepted the data and letter from the 
Oglala Sioux Tribe explaining the situation our Tribe should have been able to 
count the added County miles as 100 percent CTC or at the very least at 20 percent 
because of the language in Appendix C to Subpart C, which I will briefly cite that 
CTC and VMT can be counted at the non-Federal share requirement for matching 
funds for any transportation project that is added to the IRR inventory and is eligi- 
ble or funding for construction or reconstruction with Federal funds, other than Fed- 
eral Lands Highway program funds. The issue to acceptance of the updated inven- 
tory is between BlA Regional Office and BIADOT as the Tribes data has already 
been accepted by BIA. BIADOT simply will not enter the needed data for the Oglala 
Sioux Tribe into the National IRR inventory because the County did not submit a 
certification letter. This has the direct affect of causing the Oglala’s to lose more 
funding for road construction. 

BIA representatives are anticipating the fluctuations in funding to level out in a 
few years as other tribes update their inventories but some Tribes cannot get their 
respective counties to sign certifications. Those Tribes who cannot update their in- 
ventories by adding county roads because they are lacking cooperation with certain 
County governments will remain under funded. As mentioned before, even if certifi- 
cations were signed, the new inventories have a potential of being so lopsided that 
some Tribes will never be able to recover what they had prior to SAFETEA-LU. The 
counties who do not sign certifications are actually holding Tribes IRR funding hos- 
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tage and allowing funding, which was more fairly distributed prior to the enactment 
of 25 CFR Part 170, to be redistributed elsewhere. Then the opposite exists for those 
States and Counties who have already signed certifications, large amounts of IRR 
road construction funds are going to be used to construct State and County roads. 

Because of the language in CFR 25 Part 170, and even though all Tribes update 
their inventories to their meiximum potential, most Tribes can only sit by and watch 
as their funding continues to dwindle while within the Midwest Region and the en- 
tire State of Oklahoma takes advantage of a fund that should rightfully belong to 
all the Indian Tribes rather than State and Counties governments. 

25 CFR Part 170.155 established the Indian Reservation Roads Program Coordi- 
nating Committee. The committee consists of 12 primary members from Indian 
Tribes (one from each region), 12 alternate members from Indian Tribes and 2 non- 
voting Federal representatives, one being from FHWA and the other from BIA. They 
are basically charged with providing input and making recommendations on most 
of the items within the Final Rule (25 CFR Part 170). A few and I would like to 
re-iterate the word “few,” of those members are very crafty and are utilizing the 25 
CFR Part 170 to gain a very distinct advantage over other Tribes in terms of in- 
creasing the road inventory to gain additional funds for their respective State and 
County road systems. At this point they can rightfully do so because it is allowed 
in the law. All members on the Coordinating Committee can literally be considered 
experts in the field of Indian Reservation Roads and Transportation facilities. Which 
leads to the age old saying, “If you put a fox in the henhouse to watch the hens, 
who is watching the fox?” 

25 CFR Part 170.4 poses the question of “What is the effect of this part on exist- 
ing Tribal rights?” In (c) of that section the answer is; “This part does not terminate 
or reduce the trust responsibility of the United States to Tribes or individual Indi- 
ans. ” The Oglala Sioux Tribe is recommending and requesting a congressional inves- 
tigation into the funding of State and County road systems using Indian Reserva- 
tion Roads dollars. We desire to expose the very wide and very negative impact this 
issue has taken against the majority of large land based Indian Tribes all across 
the Nation. We believe that this law, although it has corrected much of the under- 
funding of roads for Tribes, also insidiously diminishes the sovereignty of Tribes by 
mandating them to create agreements with States/State entities in order to receive 
funding which is a trust responsibility of the Federal agencies. Our recommendation 
is to remove the language in 25 CFR Part 170 allowing Tribes to include State and 
County roads in their inventories and to immediately remove any and all State and 
County road systems that have been placed on the BIA Indian Reservation Road 
Inventory under that rule. 

If you have any further questions on this subject, please contact my office. 

Sincerely, 


John Yellow Bird-Steele, 
President, Oglala Sioux Tribe. 


cc: Pete Red Tomahawk, Chairman, IRRPCC 


Prepared Statement of The Gila River Indian Community 

The Gila River Indian Community (the “Community”) desires to present this 
statement for the record in the hearing on tribal transportation issues in Indian 
Country. As an integral part of creating, improving and planning transportation 
routes within reservation lands, rights-of-way are a significant factor in any discus- 
sion of transportation issues. The Community presents issues of rights-of-way with- 
in the Gila River Indian Reservation (“Reservation”) that it has encountered. 

I. Introduction 

The Reservation was established by an Act of Congress in 1859. From 1876 to 
1915, seven Executive Orders of the President increased the size of the Reservation 
to its current size of 372,022 acres. The Reservation is homeland to the Akimel 
O’odham (Pima) and the Pee-Posh (Maricopa) Tribes. The Reservation is located in 
south central Arizona, and is the largest reservation in the Phoenix metropolitan 
area. The Reservation land base is split into seven districts that span over two coun- 
ties, Maricopa and Pinal. Ninety-four thousand acres of the Reservation is allotted 
land. 

In 1939, the Community was formally established by adoption of its own Constitu- 
tion. Currently, the Community has over 19,000 enrolled members with approxi- 
mately 12,000 residing within the Reservation. 

Due to the location of the Reservation, the Community is a pivotal player that 
the State of Arizona and local governments must work with as transportation 
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routes are planned. The Community is surrounded by the rapidly growing cities of 
Maricopa, Casa Grande, Chandler, and Coolidge. See attached Map. As of July 2006, 
Pinal County had nearly 300,000 residents, amounting to a 67 percent increase over 
6 years. ^ 

Pinal County’s growth is not expected to slow anytime soon. The population is 
projected to reach one million residents in the next twenty years. ^ Inevitably, resi- 
dents of the surrounding communities must travel through the Reservation, posing 
a serious and growing problem for the Community. The Community Council is con- 
sistently asked to respond to overtures from the State of Arizona and local govern- 
ments inquiring about the Community’s willingness to improve, expand, and build 
new roads through the Reservation. 

Key issues that continually surface include (1) whether a right-of-way was estab- 
lished for existing paved and unpaved roads; (2) the ability of the Community to 
work with the United States and allottees to obtain rights-of-way over allotted land; 
(3) budgeting for the time and additional resources needed to address highly 
fractionated allotments; (4) obtaining accurate valuations of rights-of-way over Res- 
ervation lands; and (5) creating a comprehensive Reservation-wide land use plan 
that will meet the needs of the Community while addressing external influences. 
The Community is in a position to actively participate in a State-wide transpor- 
tation planning, however the Community’s position is often jeopardized by these im- 
portant issues. 

II. The Role of the United States 

The Secretary of the Interior (“Secretary”) must approve all rights-of-way through 
Indian Country. ^ To date, the Community is aware of seventy-three rights-of-way 
through the Reservation. However, that does not equate to the number of paved and 
unpaved thoroughfares crossing the Reservation. Rights-of-way established prior to 
1948 only required the allottee’s consent and the Secretary’s signature to secure a 
right-of-way over allotted land. The Secretary could independently grant rights-of- 
ways over tribal lands without the Community’s consent. 

Prior to 1997, the Bureau of Indian Affairs (BIA) held the responsibility for all 
road inventory, maintenance and construction for the Community. In 1997, the 
Community’s Department of Transportation (“GRICDOT”) was formally established. 
In 2000, under a P.L. 93-638 contract, the Community assumed management and 
operation of all BIA road maintenance programs on the Reservation. The divisions 
of GRICDOT are: (1) Planning and Rights of Way, (2) Road Construction and Sur- 
ve3dng, (3) Road Maintenance, and (4) Fleet Management. 

GRICDOT has assumed the responsibility of establishing rights-of-way as needed. 
This includes obtaining consent from the Community as well as any allottees own- 
ing parcels of land the right-of-way will pass through; however, there are various 
problems with this process. One major complication is finding and contacting each 
allottee owning land in the planned-project area in order to obtain the requisite con- 
sent for a right-of-way. Incomplete wills add to allotment fractionalization, which 
further enhances the difficulty of getting numerous allottees to agree to a right-of- 
way and then to agree to waive compensation. In addition, the BIA does not have 
an efficient system for tracking allottees; therefore, GRICDOT must expend count- 
less resources to get the job done. This complicated process delays road projects and 
increases costs over time due to inflation. Moreover, because BIA funding for right- 
of-way acquisition is non-existent, these moneys come out of right-of-way construc- 
tion funds. Finally, valid documentation of an established right-of-way is often dif- 
ficult to find due to BIA’s flawed recordkeeping over the years. Although the Com- 
munity is administering existing roads within the Reservation, GRICDOT is limited 
in its ability to engineer and plan transportation systems that are currently pro- 
posed to address a growing external population and its impact on the Community. 

III. Rights of Way 

In 2005, evidence surfaced of a previously unknown 1933 right-of-way signed by 
the First Assistant Secretary to Pinal County. In 1933, the Pinal County Board of 
Supervisors desired to construct Signal Peak Road on the Reservation as a means 
for farmers to access a major thoroughfare. The right-of-way straddles land within 
Pinal County and the Reservation boundary and consists of allotted and Community 
land. The damages to allottee land were deemed nominal; however the United 


1 Morrison Institute for Public Policy, The Future at Pinal: Making Choices, Making Places 
9 (2007), http: II WWW .asu.edulcopplmorrisonlPinalReport.pdf. 

^Id. 

^ Rights-of-Way Through Indian Lands, 25 U.S.C. §§311—328 et seq. 

‘^See Rights-of-Way Over Indian Lands, 25 C.F.R. §256 (1938). 
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States waived damages across Community land. In present day, the right-of-way 
will no longer be used by farmers but by residents of a soon to be built 11,000 home 
subdivision adjacent to the Reservation. A paved and improved thoroughfare would 
grant access to an already congested thoroughfare running through the Reservation. 

Rights-of-way granted prior to 1948 without Community involvement often nega- 
tively impact the Community in the present day. First, the BIA lacks detailed 
records of existing rights-of-way to provide the Community with notice. Second, the 
Community desires a structured process for determining the status of all rights-of- 
way; a process that will allow for consultation between the Community and the 
United States, and in turn will streamline the notice and consent process with 
allottees when creating, improving, or expanding any right-of-way. Third, the Com- 
munity has a strong desire to regulate and participate in activities that affect the 
Community’s land base regardless whether of it is Community or allotted lands and 
suggests Federal resources to assist in notification and planning a Reservation-wide 
transportation system. 

TV. Recommendations 

The Community desires to protect and wisely utilize its land base. As a steward 
of its most precious resource, the Community needs to make informed and timely 
decisions regarding land while addressing the Community’s pressing transportation 
issues. In order to effectively construct and maintain roads on the Reservation, the 
Community has to work within an outdated, incomplete transportation structure. 
The Community would like BIA to implement right-of-way reform that includes the 
following elements: 

A. Comprehensive Right of Way System 

The Community encourages BIA to create a comprehensive right-of-way system 
that provides current information regarding (1) existing rights-of-way, including the 
duration, scope, and transferability, etc.; and (2) allottees’ interests in land, includ- 
ing a system for communicating with allottees for the purpose of obtaining consent 
as required in a timely manner. 

B. Records Management 

Many rights-of-way that were granted in the distant past conveyed long term in- 
terests to the grantee. In many instances, these rights were granted for little or no 
compensation to the tribe or its members. The records to verify the intent of parties 
and the extent of the rights conveyed as expressed in conveyance and supplemental 
documents are often non-existent, lost or otherwise unavailable. Even in cases 
where documents are available, the Community has to request the documents and 
then wait indeterminate periods of time before receiving an3dhing. 

C. Communication 

The Community expects written and timely information from BIA regarding any 
and all right-of-way issues that could potentially impact the Community, including, 
but not limited to: 

a) information regarding third parties’ interests in rights-of-way implicating any 
land within the exterior boundaries of the Reservation; 

b) timely response to the Community’s right-of-way inquiries, and 

c) frank, open minded discussions with BIA regarding specific right-of-way 
issues. 

V. Conclusion 

The Community is initiating planning for its long term transportation needs as 
well as responding to the transportation needs of the communities surrounding it. 
Addressing future transportation needs requires partnering with other local govern- 
ments and considering innovating ways to address transportation needs. The Com- 
munity is open to suggestions and discussion regarding right-of-way issues, or any 
transportation issue, affecting the Reservation’s land base. 

Thank you for the opportunity to submit comments on this highly complex sub- 
ject. The Community looks forward to collaborating with Federal, state, and local 
governments on these significant issues. 
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Gila River Indian Community Roadway Maintenance Responsibilities 



Prepared Statement of JoAnn Polston, First Chief, Healy Lake Traditional 

Council 


I. Introduction 

Mr. Chairman, and Members of the Committee on Indian Affairs. My name is 
JoAnn Polston. I am the First Chief of the Healy Lake Traditional Council, and a 
member of the MENDAS CHA-AG Tribe in Alaska. I have served on the Tribal 
Council for over 10 years, and I was elected First Chief in October 2005. I work 
closely with the Healy Lake Transportation Department on issues pertaining to 
transportation within the Council’s jurisdiction. I am also the alternate on the In- 
dian Reservations Roads Program Coordinating Committee for the Alaska Region. 

I thank the Committee for giving the MENDAS CHA-AG Tribe an opportunity 
to share some of its concerns about transportation issues affecting its lands and 
members. While there have been many improvements in recent years, there is still 
much work to be done. My testimony will be focused on four specific topics. 

II. Delays in the TIP Approval Proeess Impact Road Construction Projects 

The Tribe would like to see the Transportation Improvement Program (TIP) ap- 
proval process reviewed and streamlined so that projects can be approved and put 
on the TIP in a timely manner. I can provide an example of how delay in getting 
routes approved can significantly impact a project. 

In August 2006, the Healy Lake Traditional Council entered into a Memorandum 
of Understanding (MOU) with the Alaska Department of Transportation and Public 
Facilities for the design and construction of a road to connect the Village of Healy 
Lake to the State of Alaska road system. Although the MOU was executed almost 
a year ago, the project still has not been approved on the Current TIP. If the Tribe 
had to rely on its “tribal share” of Indian Reservation Roads (IRR) funds to fund 
construction of this project; the Tribe would be unable to use those funds until the 
road was on the TIP. Fortunately for the Healy Lake Traditional Council, the funds 
for this project were part of a separate protected section of the SAFETEA-LU ap- 
propriation, and the Tribe has been able to proceed. 

Other Tribes have not been as fortunate, and the length of time it takes for 
projects to be approved under TIP prevents many Tribes from moving forward with 
transportation projects. Road construction costs are rising at unprecedented rates; 
when Tribes are forced to postpone projects the purchasing power of their already 




101 


limited IRR Program funds decreases. Moreover, a simple delay in the TIP approval 
process can have a profound impact on transportation improvements, impacting not 
only Tribal members’ safety, but also the economic opportunities in villages and 
communities. 

III. Management of the Alaska Tribal Transportation Assistance Program 
Was Changed Without Tribal Consultation 

The Federal Highway Administration (FHWA) provides assistance to Tribes 
through Tribal Transportation Assistance Programs (TTAP). The TTAPs provide 
technical assistance to Tribal transportation officials and work with these officials 
to increase the capacity of Tribal governments to administer transportation pro- 
grams. The TTAPs provide important training resources for Tribal transportation of- 
ficials and serve as information clearing houses. 

Until very recently, the Tribal Transportation Assistance Program in Alaska (AK 
TTAP) was managed under a cooperative agreement between the Federal Highway 
Administration (FHWA) and the Eastern Washington University (EWU). Without 
consulting with Alaska Tribes, the FHWA recently re-competed the Alaska TTAP 
and entered into a cooperative agreement with the University of Alaska — Fairbanks 
(UAF). 

We are concerned about this change for two reasons. 

First, there was no Tribal consultation during the process. The FHWA did not 
seek input from Tribes concerning their transportation needs, their satisfaction with 
the services provided by the EWU TTAP, or their long-term goals for their transpor- 
tation programs. As a result, Alaska tribes have no assurances that the UAE under- 
stands or will be responsive to the needs of Tribal governments. For instance, we 
understand that UAF intends to focus on “on-the-ground training” for individuals 
in equipment operation, road maintenance, dust control, and airstrip maintenance. 
This approach is a departure from that taken by the EWU TTAP and does not cor- 
respond with the current needs of Alaska Tribal governments. The highest priority 
for the AK TTAP should continue to be (1) providing training and a clearinghouse 
for information about contracting and compacting and all aspects of the IRR Pro- 
gram; and (2) for direct service Tribes, educating them on how to have the BIA ac- 
complish the Tribe’s goals. Tribes in Alaska simply do not need technical “on-the- 
ground” training at this stage in the process. 

Second, we are also concerned that FHWA, in selecting UAF to host the AKTTAP, 
did not take into account the fact that the Alaska Supreme Court has ruled in other 
circumstances that operating programs for Alaska Natives violates the Alaska Con- 
stitution equal protection standards. We are therefore concerned about whether 
UAF, a State-run institution, can operate an “Indian” program such as TTAP. The 
result could be a shift in services away from tribal governments to services that sup- 
port State Department of Transportation projects or the waste of valuable resources 
defending a lawsuit in State Court. This would defeat the purpose of the TTAP pro- 
gram. 

Given that UAF has already received the contract with FHWA, we will work with 
UAF to receive transportation assistance. However, we note that the award of the 
contract without Tribal consultation violates longstanding DOT policy as stated in 
DOT Order 5301.1 (November 16, 1999) to “consult with Indian tribes before taking 
any actions that may significantly or uniquely affect them.” Had the DOT complied 
with its own policy and consulted with Alaska Tribes before awarding (or even solic- 
iting) the TTAP contract. Tribes would have had the opportunity to describe their 
needs and express their concerns regarding a State-run TTAP program before the 
FHWA made its decision. 

rV. Tribes are Not Receiving IRR Funding in a Timely Manner 

Tribes must be able to count on IRR Program funds being available in a timely 
manner. Delays in distributing IRR Program funds to the Alaska Region and delays 
in those funds getting distributed to Tribes can prevent Tribes from designing and 
constructing projects. Timely access to funding is especially critical in Alaska, be- 
cause the construction season is often 5 months and sometimes less. 

For instance, Alaska Tribes only recently received the “notice of availability of 
funds” in Alaska associated with their Fiscal Year 2007 tribal shares. The notices 
came to Tribes within the past few weeks, with instructions to Tribes to get their 
budgets for these amounts prepared and sent in to the Alaska Region. Tribes are 
told that funds will be swept up and returned to FHWA by August 10, 2007. In 
other words. Tribal transportation departments are given a few short weeks in the 
height of the construction season to prepare and submit proposed budgets or else 
they risk their tribal shares being swept up for another year. 
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Given the short construction season, untimely receipt IRR Program funds can re- 
sult in a project not being started 1 year as planned and being rescheduled for the 
next construction season. The cost of labor, materials, and fuel increase each year, 
increasing the cost of delayed projects, and requiring changes to project estimates 
and budgets (causing additional engineer costs). 

Timely distribution of funds to the Alaska Region and then to Tribes will allow 
Tribes to better prepare its projects, and in the end will save on project costs. 

V. Additional Funds are Needed for Road Maintenanee 

Currently, the only source of funding available to most Alaska Tribes for road 
maintenance is money received through the IRR Program. Tribes can use up to 25 
percent of their tribal share for road maintenance. Of course, if these funds are used 
for maintenance, they cannot be used on other needs, such as designing and con- 
structing safer roads. 

Another source of maintenance funding is the BIA Road Maintenance Program. 
The BIA has taken the position that it is only obligated to maintain facilities owned 
by the BIA. Department of the Interior Indian Affairs Budget Justifications Fiscal 
Year 2008 at lA-CED-4. Because there is only one reservation in Alaska, there are 
very few BIA-owned transportation facilities. As a result, the entire Alaska region 
is only allocated a very small share of the total BIA Road Maintenance funds. Alas- 
ka has 40 percent of the Nation’s Tribes, and it is a very large state with many 
unsafe roads. Very few Alaska Tribes have access to the BIA Road Maintenance 
Program funds. 

The BIA’s policy is not in accord with the regulations that implement the BIA 
Road Maintenance Program. Under these regulations BIA Road Maintenance funds 
may be used to maintain not only BIA and Tribally-owned transportation facilities, 
but may also be used to maintain non-BIA facilities, “if the tribe served by the facil- 
ity feels that maintenance is required to ensure public health, safety, and economy, 
and if the tribe executes an agreement with the owning public authority within 
available funding.” 25 C.F.R. § 170.803(a)(2). We ask that the Committee work with 
us to ensure that the BIA follows its own regulations and allocates funding to the 
Alaska region on par with the allocations received by the other BIA regions. 

We join the Tribes in the rest of the lower forty-eight States in advocating for a 
significant increase in funding for the BIA Road Maintenance Program. These funds 
are necessary not merely to safeguard the Federal investment in road construction; 
more importantly, to safeguard our lives and the lives of future generations. We 
stress, however, that these funds must be available to Alaska Tribes — as required 
by regulations — as well as to Tribes with facilities that are owned by the BIA. 

VI. Conclusion 

Thank you for allowing the MENDAS CHA-AG Tribe to present testimony to this 
Committee. We appreciate the opportunity to share our concerns about transpor- 
tation issues in Alaska and the effect of unmet transportation needs on Alaska Na- 
tives and all Tribes. 


Prepared Statement of The Ho-Chunk Nation 


Introduction 

The Ho-Chunk Nation of Wisconsin would like to thank the Committee for the 
opportunity to voice its opinion regarding the Indian Reservation Roads (IRR) Pro- 
gram. The Nation is relatively new in its experience with the IRR Program. It has 
only been within the last 2 years that the Nation has begun to realize any signifi- 
cant funding from the program and the corresponding benefits. With the assistance 
from this program, the Ho-Chunk Nation has been able to provide tangible solutions 
to safety and access problems that have plagued tribal members for many years. 

The Nation has only recently been able to more fully participate in the IRR Pro- 
gram because of the relatively recent changes in Federal Code governing this pro- 
gram. These changes have allowed historically underserved tribes to finally access 
greatly needed funding. 

The Ho-Chunk Nation is one of the few tribes in the contiguous 48 states that 
does not have a single situs reservation, and for purposes of the IRR Program is 
categorized as a tribe without defined boundaries. This is significant because only 
until recently, only roads within a reservation were able to receive funding. These 
changes rectified an inherent discrimination in the program by recognizing that our 
tribal members faced the same transportation challenges as those who live on a res- 
ervation. 



103 


The Nation is grateful for its ability to participate in the program and would like 
to address two issues for consideration by the Committee. We would like to encour- 
age the Committee to first, increase overall funding for the program upon reauthor- 
ization, and second, do what it can to maintain the current funding formula at least 
until ail tribes have updated their road inventories. 

Overall Funding 

As much of the other testimony has pointed out, funding for transportation con- 
struction needs in Indian country is still inadequate. The Nation fully supports the 
recommendation of Mr. Pete Red Tomahawk regarding increasing the funding for 
the IRR Program by at least $25 million annually in the next highway reauthoriza- 
tion bill. 

Not only are construction costs rising, but as more tribes update their individual 
inventories, more miles will be added to the overall inventory. In fact, thousands 
of miles of roads have been added to the inventory in recent years. This has reduced 
some tribe’s relative share of funding and created a certain level of animosity be- 
tween tribes. All tribes have legitimate transportation needs, and deserve adequate 
funding. It is imperative to ensure adequate funding levels for the program in order 
to avoid this very counterproductive competition for scarce resources. 

Funding Formula 

The Ho-Chunk Nation agrees with the position of the Bureau of Indian Affairs, 
as stated in Mr. Gidner’s testimony, that there should be no changes to the current 
funding formula until all tribes have significantly updated their inventory. The IRR 
Coordinating Committee has submitted recommendations for modifications of the 
funding formula to the Secretary. These recommendations would be devastating to 
a number of tribes in the Midwest region. The Nation believes that once tribes up- 
date their inventories, any perceived inequities will self-correct. 

The Nation believes the formula should not be changed for the following reasons: 

I.) The IRR Program Is Working Just as Congress Intended it to Work 

Beginning with the passage of the Transportation Equity Act for the 21st Century 
(TEA-21) in 1998, Congress has modified the IRR Program so that the funding dis- 
tribution would balance the interests of all tribes and enable all tribes to participate 
in the program. In TEA-21, Congress changed the allocation method and included 
more roads eligible for funding. The old funding formula was changed in order to 
include smaller and historically underserved tribes. The inventory of roads was ex- 
panded to include tribally owned public roads and other IRR eligible transportation 
facilities identified by tribes to more accurately measure transportation assistance 
needs and to match the projects on which IRR Program funding is spent. 

More recently. Congress passed a law that defined what roads are eligible for in- 
clusion in the IRR Program, clearly identifying an expansion of the inventory. 
Under the Safe, Accountable, Flexible, and Efficient Transportation Equity Act: A 
Legacy for Users (SAFETEA-LU), Congress added language to 23 U.S.C. §202 to 
include: 

(IV) community streets or bridges within the exterior boundary of Indian res- 
ervations . . . and other recognized Indian communities . . . 

(V) primary access routes proposed by tribal governments, including roads be- 
tween villages, . . . 

This expansion of the roads intended to be included in the IRR Program is punc- 
tuated by further language from this subsection that directs the Secretary of the 
DOT that this definition is just a “minimum" of what is to be included. Language 
in the section goes on to say that: 

(iv) Nothing in this subparagraph shall preclude the Secretary from including 
additional transportation facilities that are eligible for funding under the Indian 
reservation roads program in the inventory used for the national funding alloca- 
tion if such additional facilities are included in the inventory in a uniform and 
consistent manner nationally. 

The Nation believes that Congress clearly intended the IRR Program to include 
more roads that are eligible for funding in order to reflect what the true transpor- 
tation needs of Indian tribal members are. It is the responsibility of the Department 
of Interior along with the Department of Transportation to carry out the wishes of 
policy makers as codified by a law, passed by both houses of Congress, and signed 
by the President of the United States. The proposed modifications to the Federal 
regulations currently being contemplated by the IRR Program Coordinating Com- 
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mittee severely restrict the types and mileage of roads in the program. This is 
counter to the express intent as stated by Congress and should not be adopted. 

II.)Tribes Have Simply Followed the Rules and Should Not Be Penalized for It 

The Federal Highway Administration’s own “Planning Glossary” updated Decem- 
ber 1, 2006, includes an operational definition of IRR Inventory as: 

An inventory of roads which meet the following criteria: . . . (b) public roads 
that provide access to lands, to groups, villages, and communities in which the 
majority of residences are Indian, (c) public roads that serve Indian lands not 
within reservation boundaries, and (d) public roads that serve recognized Indian 
groups, villages, and isolated communities not located within a reservation. 

The Ho-Chunk Nation has been instructed by the Federal Government that this 
is the rule to follow with regards to what roads can be included in the IRR Program. 
The Ho-Chunk Nation has been very successful at getting roads included into the 
eligible inventory. Some of the proposed regulation modifications being considered 
by the IRR Program Coordinating Committee would retroactively prohibit roads al- 
ready approved as eligible from receiving any funding. This would be a travesty. It 
would be completely unfair to the Ho-Chunk Nation and other tribes to have gone 
through all the required work only to have roads pulled from consideration for fund- 
ing. Those modifications must not be adopted. 

Conclusion 

The Nation would again like to thank the Committee for holding this hearing and 
for the opportunity to express our opinion on these issues. We look forward to work- 
ing with the Committee over the next few years as we all try to address the major 
transportation needs of tribes. 


Prepared Statement of C. John Healy, Sr., President/Transportation 
Director, Fort Belknap Indian Community 

I. Introduction 

Mr. Chairman and Members of the Committee on Indian Affairs. My name is 
John Healy. I am the Transportation Director for the Fort Belknap Indian Commu- 
nity located in North Central Montana. I am also the recently elected President of 
the Intertribal Transportation Association (ITA), I am also on the Advisory Board 
for the Northern Plains Tribal Technical Assistance Program which represents 26 
Tribes in North Dakota, South Dakota, Wyoming, Montana, and Nebraska. I was 
also on the joint Tribal-Federal Transportation Equity Act for the 21st Century 
(TEA-21) Negotiated Rulemaking Committee which drafted the BIA’s regulations 
for the IRR Program before they were finalized by the Department of the Interior. 
I have worked in the Tribal transportation field for over 13 years. 

On behalf of the ITA and member tribes I would like to submit the following com- 
ments. 

The original concept of ITA was to represent member tribes in the Transportation 
Area on a National Level. ITA provides a network and forum to discuss vital tribal 
transportation issues, this is even more important now under SAFETEA-LU. 

The Eort Belknap Indian Community Council which is the governing body for the 
Gros Ventre and Assiniboine Nations on the Eort Belknap Indian Reservation in 
Montana. The Fort Belknap Indian Reservation is located in the north central part 
of Montana. It falls approximately forty miles south of the Canadian border from 
the Providence of Saskatchewan, and twenty miles north of the Missouri River from 
Robinson Bridge. It is bordered on the east and west by survey lines established 
when the reservation was created. The reservation encompasses an area of 
724,147.6 acres; it is rectangular in shape with an average width of 28 miles wide 
and 40 miles in length, and has an enrolled membership of 5,256 people. Our on 
reservation population is approximately 4,000, with approximately 500 miles of In- 
dian Reservation Roads. 

The Fort Belknap Indian Community Council and our Chairperson, Julia Doney, 
recognize the importance of transportation infrastructure as a key to our Tribe’s fu- 
ture economic and social well being. 

II. Key Recommendations to Improve Tribal Transportation Policies 

Nearly 20 years ago, this Committee introduced legislation to overhaul the Indian 
Self-Determination Act. The legislation, which became P.L. 100-472, recognized the 
growing capability of Tribes to assume control over Federal programs. The Indian 
Self-Determination Act empowered Indian Tribes by transferring control to the 
Tribes and providing them the financial resources to succeed. The same thing must 
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happen in the field of transportation. What this Committee said in 1987 is true in 
2007: 

“The conditions for successful economic development on Indian lands are essen- 
tially the same as for any other predominantly rural community. There must 
be community stability, including adequate law enforcement and judicial sys- 
tems and basic human services. There must be adequate infrastructure includ- 
ing roads, safe water and waste disposal systems, and power and communica- 
tions utilities. When these systems are in place, Tribes are in the best position 
to implement economic development plans, taking into account the available 
natural resources, labor force, financial resources and markets.” ^ 

Our key recommendations to Congress and the Federal agencies to improve trans- 
portation policies in Indian country generally, and for the IRR Program in par- 
ticular, which I elaborate upon more fully in my testimony, are as follows: 

1. Fund the IRR Program for the next reauthorization in installments that in- 
crease annually by at least $25 million from $475 million in FY 2010 to $600 
million in FY 2015, and restore the obligation limitation deduction exemption 
that existed for the IRR Program under the Intermodal Surface Transportation 
Efficiency Act of 1991 (ISTEA); increase funding for the IRR Bridge Program 
from $14 million to $50 million in the next reauthorization with increases of at 
least $10 million annually; 

2. Increase funding for the BIA Road Maintenance Program to at least $150 
million annually to promote traffic safety and to ensure that the Federal and 
Tribal investment in transportation infrastructure is maintained; 

3. Enforce the statutory requirement in SAFETEA-LU which mandates that 
the BIA must make IRR Program funds “immediately available” for the use of 
Indian Tribes within 30 days of the BIA’s receipt of the funds from the FHWA; 

4. Simplify the award process by which Federal transportation funds are dis- 
tributed to Indian Tribes by creating uniform grant eligibility, application, and 
administration criteria; 

5. Develop model funding agreements for use by the Department of the Interior 
and the Department of Transportation to facilitate the efficient transfer of 
transportation funding and program authority to Indian Tribes; 

6. Insist that the BIA and FHWA complete the comprehensive national trans- 
portation facility inventory update authorized in SAFETEA-LU to properly doc- 
ument all Tribal transportation facilities and to protect the integrity of the IRR 
Program funding formula; 

7. Encourage the President to fill the position of Deputy Assistant Secretary for 
Tribal Government Affairs established under SAFETEA-LU; 

8. Increase the number of Department of Transportation programs which Tribes 
may participate in as direct funding recipients from the Federal Government 
rather than as sub-recipients through the States (e.g., Safe Routes to Schools 
Program, High Risk Rural Roads Program, and the Highways for Life Program); 

9. Establish a Federal Lands Highways Safety Program for Indian Reservation 
Roads, establish a Tribal set aside for the High Risk Rural Road Program, and 
increase funding for the Federal Transit Administration’s (FTA) Tribal Transit 
Grant Program to $50 million annually; 

10. Increase funding to the successful Tribal Transportation Assistance Pro- 
grams (TTAPs) to at least $2.5 million annually to increase technical training 
and promote awareness in Indian country of “best practices” in transportation 
planning, design, construction, maintenance, and highway safety measures; 

11. Promote the use of innovative financing techniques in standard Indian Self- 
Determination contracts and self-governance compacts to provide Tribal govern- 
ments with better tools to reduce their road construction backlog; and 

12. Carry out right-of-way reform in Indian country to reduce costs and expedite 
the design, construction and reconstruction of Tribal roads and bridges. 

The Indian Reservation Roads Program is predominantly a rural roads program. 
Congress should invest in highway and surface transportation projects in rural 
areas as well as metropolitan areas. If rural America and Indian country are to 
prosper, there must be rural connectivity and reliable access to the national trans- 
portation system. 


IS. Rep. No. 100-274, 100th Cong., 1st Sess., p. 4. 
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III. Tribal Transportation Successes 

Indian Tribes have achieved many successes in the transportation field over the 
last several years. More than ever before, Tribes are working in partnership with 
local government and State departments of transportation on mutually beneficial 
projects. With the enactment of SAFETEA-LU, Tribes are working on a govern- 
ment-to-government basis with the Federal Highway Administration (FHWA) and 
the BIA to improve transportation systems in Indian country. Indian Tribes have: 

• taken greater control of transportation programs: five Indian Tribes, negotiated 
historic IRR Program and funding agreements with FHWA, as authorized under 
SAFETEA-LU, to assume the Secretary of the Interior’s duties for the IRR Pro- 
gram; 

• assumed the authority to approve PS&E (plans, specification & estimate) pack- 
ages, thereby maintaining better control over construction scheduling and cost; 

• used the authority under SAFETEA-LU to allocate up to 25 percent of their 
annual IRR Program allocation for road maintenance needs to maintain Tribal 
infrastructure built with IRR Program funds; 

• witnessed the joint Federal-Tribal initiation of SAFETEA-LU’s Tribal Transit 
Grant Program which was a model of government-to-government relations. The 
Federal Transit Administration (FTA) consulted with Indian Tribes, responded 
favorably to Tribal recommendations, received applications from nearly 100 In- 
dian Tribes, and awarded over 60 transit grants to eligible Tribal recipients in 
FY 2007; 

• collaborated with Members of Congress and FHWA Administrator Capka to suc- 
cessfully reverse an FHWA policy that would have prevented Tribes from being 
eligible subbrecipients of SAFETEA-LU’s Safe Routes to Schools Program 
grants. Tribal access to these funds will permit Tribes to contract with States 
to promote, develop and improve safe walking and bike routes to schools for ele- 
mentary and middle-school children; 

• collaborated with States on comprehensive highway safety and transportation 
and land use plans, worked on cooperative ventures to improve traffic crash re- 
porting on Indian reservations; and jointly worked on construction, emplo 3 Tnent 
and materials testing (Eastern Shoshone and Northern Arapaho Tribes and Wy- 
oming DOT); 

• partnered with State DOTs on IRR Program highway projects funded through 
the Public Lands Highway Discretionary Grant Program which brings addi- 
tional capital to Indian country by financing projects that otherwise could not 
be built by Tribal governments from other funding sources; 

• instituted safety measures such as the child restraints and reduced infant and 
child deaths, cutting these rates dramatically; and 

• brought third-party lenders to Indian country to help Tribes finance road con- 
struction projects which have saved Tribes money that would otherwise be con- 
sumed by inflation and additional mobilization expenses. 

Indian Tribes celebrate these successes, and they want to see them repeated 
throughout the country. These examples can serve as “best practices” in transpor- 
tation planning and government-to-government cooperation. Tribal governments are 
better positioned today to tackle problem areas in Tribal transportation than ever 
before, and they can save lives by intelligent planning, better design, implementing 
highway safety programs and conducting regular road maintenance and periodic 
road safety audits. 

We just need adequate resources and sensible Federal transportation laws, regu- 
lations, and policies which aid, rather than hinder us, in getting the job done. 

IV. Indian Reservation Roads Are Not Safe Roads 

Despite this progress, we need Congress and the Administration to partner with 
Tribal governments to dramatically reduce highway injuries and fatalities that 
plague Indian communities at rates several times above the national average. We 
must do more to keep our children safe when they walk to school, ride a bus, or 
jump into their parents’ cars and trucks. We must educate them early to buckle up 
and not to drink and drive so that when it is their turn to get behind the wheel, 
they will be responsible drivers. Tribal communities must also change bad behaviors 
and set a good example for our youth. 

Congress and the Administration must also do their parts. Tribes are struggling 
to find the funds necessary to meet the tremendous transportation needs in Indian 
Country. Congress and the Administration must recognize that Indian Tribes have 
the most rudimentary transportation infrastructure in the country and lack the 
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funds needed to maintain roadways in a safe condition. Tribal transportation pro- 
grams have too few personnel to attend to required activities. ^ Indian Tribes should 
be treated as equal partners. The significant progress Tribes have made in the last 
two decades to assume direct responsibility for their transportation systems should 
be applauded and rewarded by giving Tribal governments the financial resources 
they need to build and maintain safe roads and save lives. Transportation planning, 
design, construction, and maintenance are not occasional occurrences, and Tribal 
governments must have the resources they need to carry out this core governmental 
function. No one else can do it better than the Tribes themselves. 

Adequate funding levels are needed if we are to design safer roads with features 
such as guard rails, rumble strips, clearly visible signs, reflective markers, and 
wide, level shoulders. We must increase law enforcement patrols to enforce traffic 
laws and respond to accidents more quickly. We must provide adequate Emergency 
Medical Services and associated medical facilities so that prompt medial assistance 
is available to the injured within the critical “golden hour” after an accident. And 
we must adequately maintain routes in Indian country so that poor road mainte- 
nance does not continue to be a major contributing factor to traffic accidents in In- 
dian country. Poor road maintenance is a silent killer that preys on the distracted 
mother, the sleep-deprived father, the inexperienced son or daughter, and the aunt 
or uncle who drive while impaired. 

A. Grim Statistics 

Our future goals, for safe, well maintained streets are clear, but the present re- 
flects a grim reality. Native Americans suffer injury and death driving and walking 
along reservation roadways at rates far above the national average. 

• Motor vehicle injuries are the leading cause of death for Native Americans ages 
1-34, and the third leading cause overall for Native Americans; ® 

• The motor vehicle death rate for Native Americans is nearly twice as high as 
other races; * motor vehicle crashes were the leading cause of death among Na- 
tive Americans age 1 to 19, and the Aberdeen, Billings, and Navajo Areas had 
motor vehicle-related death rates at least three times greater than the national 
rates; ® 

• Native Americans in South Dakota are three times more likely to be killed in 
a motor vehicle accidents than the rest the of State’s non-Native population; 
from 2001 to 2005, over 25 percent of individuals who lost their lives in traffic 
accidents in South Dakota were Native American even though Native Ameri- 
cans comprise only 8.3 percent of the State’s population; ® 

• The South Dakota Department of Transportation (SDDOT), working with ICE 
International, Inc., Interstate Engineering, Inc., and the State’s Indian Tribes, 
in a recently published report, found that 737 accidents (or 64 percent of all 
motor vehicle accidents) on nine reservations in South Dakota in 2006 were not 
reported; 

• 123 North Dakotans were killed in traffic accidents in 2005, an increase of 23 
percent over 2004; 4,360 North Dakotans were injured. Eighty-eight percent of 
the fatal accidents in North Dakota occurred in rural areas (nearly 9 out of 
every 10 fatalities); 

• According to estimates by the National Safety Council, the economic cost in 
2005 for each fatality in terms of lost wages, medical expenses, administrative 
expenses, motor vehicle and property damage, and employer costs, exceeded 
$1.14 million for each life lost and over $50,000 for every person injured. In 
2005, for North Dakota alone, those figures translate to a cost of nearly $360 


2 “Transportation Planning on Tribal Lands,” Melissa Savage, National Conference of State 
Legislatures, August 2006, p. 1. 

^“Safety Belt Use Estimate for Native American Tribal Reservations,” National Highway 
Traffic Safety Administration, DOT HS 809 921, Final Report, October 2005, p. 1. 

*Id. 

^ Center for Disease Control, Injury Center, Atlas of Injury Mortality Among American Indian 
and Alaska Native Children and Youth, 1989—1998, Executive Summary (www.cdc.gov/ncipc/ 
pub-res/American Indian Injury Atlas/OSSummary.htm). 

® “Improving Motor Vehicle Crash Reporting on Nine South Dakota Indian Reservations,” 
South Dakota Department of Transportation, June 2007. 

’’Id. 



108 


million for the State’s 123 traffic fatalities ($140.2 million) and 4,360 traffic in- 
juries ($218 million);® 

• 5,962 fatal motor vehicle crashes were reported on reservation roads between 
1975 and 2002 with 7,093 lives lost. The trend is on the increase, up nearly 25 
percent to over 284 lives lost per year in the last 5 years of study; ® 

— 76 percent of the fatalities were not seat belt or child safety seat restrained 
compared to 68 percent nationally; 

— Since 1982, 65 percent of fatal crashes occurring on reservations were alcohol 
related compared to 47 percent nationwide; 

• According to information presented by the Michigan Tribal Technical Assistance 
Program (Michigan Technological University), nearly three-quarters (73 per- 
cent) of Native American children under age 6 who died in traffic accidents 
were not in a child safety seat. Less than 7 percent were wearing a seat belt. 
More than half of these fatalities could have been prevented if these children 
had been restrained; 

• NHTSA data shows that approximately 3 out of every 4 fatalities on Indian res- 
ervations were not restrained at the time of the motor vehicle accident. In 2002, 
only 16 percent of motor vehicle fatalities on reservations were restrained; 
and 

• American Indians have the highest rates of pedestrian injury and death per 
capita of any racial or ethnic group in the United States. 

These statistics are shocking and bear witness to the consequences of maintaining 
the status quo concerning Federal Tribal transportation policies. I am troubled by 
the disparity between national traffic safety statistics and the statistics coming out 
of Indian country. According to the National Highway Traffic Safety Administration 
(NHTSA): “The Department has made transportation safety its highest priority. The 
Secretary has mandated an ambitious DOT-wide safety goal to reduce the traffic fa- 
tality rate to no more than 1 fatality per 100 million vehicle miles traveled (VMT) 
by the end of 2008.” 

We have over 11 million VMT in the IRR Program inventory, yet the average 
number of Native Americans killed in motor vehicle accidents annually throughout 
NHTSA’s 28-year study was 213. While the number of fatal crashes in the Nation 
during the same period declined 2.2 percent, the number of fatal motor vehicle 
crashes per year on Indian reservations increased 52.5 percent, 

If Tribal governments, the Departments of the Interior and Transportation, and 
State DOTs are to reverse the traffic fatality rates among Native Americans, Con- 
gress will need to direct more resources to the many factors that contribute to high- 
way fatalities than are presently available. Many traffic accidents that occur on res- 
ervation roads can be prevented through application of the four “Es”: 

1. Education; 

2. Enforcement; 

3. Engineering; and 

4. Emergency Medical Services. 

B. Invest in Prevention 

Ifl leave you with one message today, Mr. Chairman, it is “prevention.” As much 
as I wish it. Congress will not appropriate the billions of dollars needed to redress 
all the unmet transportation needs in Indian country in next year’s appropriations 
acts. But I am asking Congress to identify and fund those preventative measures 
that Federal, State and Tribal governments can take to reverse the consequences 
of years of neglect of Tribal transportation infrastructure, as well as to help us curb 


® “North Dakota Vehicle Crash Facts for 2005,” North Dakota Department of Transportation, 
Crash Facts (www.nd.gov/dot/dlts.html). 

® “Fatal Motor Vehicle Crashes on Indian Reservations 1975-2002,” National Center for Sta- 
tistical Analysis, National Highway Traffic Safety Administration, DOT HS 809 727, Technical 
Report, April 2004, p. 1. 

10 /d. 

ll/d., p. 2. 

i®See “Race and Ethnicity in Fatal Motor Vehicle Traffic Crashes 1999-2004,” National Cen- 
ter for Statistics & Analysis, DOT HS 809 956, Technical Report, May 2006, p. 14. 

1® “Safety Belt Use Estimate for Native American Tribal Reservations,” NHTSA, DOT HS 809 
921, October 2005, p. 1. 

1“ “Pedestrian Safety in Native America,” FHWA-SA-04-007 Technical Report, September 
2004. 

10 “Fatal Motor Vehicle Crashes on Indian Reservations 1975-2002,” p. 2. 
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the societal behaviors which contribute to making Indian reservation roads the most 
dangerous roads in America. 

But it must be a combination of resources to reconstruct and repair unsafe roads, 
provide law enforcement, emergency medical services, and educate Native American 
communities to make highway safety a priority. Anyone component alone, without 
the support of the other components, will not be as effective. 

I speak from experience regarding the damage that traffic fatalities cause to Trib- 
al families. My brother Jay, was killed 7 years ago in an automobile accident on 
the Reservation. 

Specific recommendations to improve the delivery of transportation services in In- 
dian country. 

V. Recommendations to Improve Federal Transportation Policies in Indian 
Country 

Tribes are assuming greater responsibility for transportation planning, design, 
construction and maintenance. TEA-21, SAFETEA-LU, and the IRR Program regu- 
lations have created additional opportunities for Indian Tribes to interact with State 
Departments of Transportation on mutually beneficial transportation projects, to ne- 
gotiate road maintenance agreements with State governments that prolong the use- 
ful life of IRR-financed routes without the approval of the Interior Secretary, to con- 
duct long range transportation planning, hire their own engineers to finalize PS&E 
packages, and consult with Metropolitan Planning Organizations and Regional Plan- 
ning Organizations on long-term transportation planning goals. Mr. Chairman, we 
must encourage these partnerships so that consultation is the norm and all govern- 
ments work to achieve mutually agreed-upon transportation goals. This can be the 
future of the Indian Reservation Roads Program if Congress and the Administration 
will take the following actions: 

1. Increase Funding for the IRR Program in the Next Highway Reauthorization Bill 
to Meet Tribal Transportation Needs of the 21st Century 

The backlog of unmet transportation construction needs in Indian country is in 
the tens of billions of dollars. It hinders economic development, education, and the 
delivery of housing and health care to millions of Native Americans who reside on 
Indian reservations simply because it raises the cost of doing business on Indian 
reservations. Infrastructure should be a Tribal resource, but it is not. It is a hazard. 

It is not exceptional for Indian Tribes to operate one- and two-person transpor- 
tation departments. At Fort Belknap, myself and my Transportation Planner com- 
prise the entire Transportation Department. While State Departments of Transpor- 
tation, city and county governments and Metropolitan Planning Organizations 
(MPOs) are staffed with engineers and other professionals to plan transportation 
projects and work with stakeholders to prioritize transportation projects. Tribal gov- 
ernments do not have comparable resources to operate complimentary transpor- 
tation programs, Until the Federal agencies request and Congress appropriates 
more resources. Tribal governments will always be playing “catch up” with their 
State and local government counterparts. Indian country cannot be expected to rec- 
tify our physical transportation infrastructure needs if we do not also have the fi- 
nancial resources to properly staff and operate Tribal government departments to 
be capable of coordinating with our Federal, State and local government counter- 
parts. 

According to data compiled by the Associated General Contractors of America 
(AGO, since 2004 the construction industry has been hit by a series of significant 
price increases impacting a variety of basic construction materials. It was AGC’s es- 
timate that a “realistic inflation target for construction materials appears to be 6- 
8 percent, with periods of 10 percent increases quite possible.” These cost in- 
creases outpaced consumer and producer price indices significantly. According to the 
AGC report, for the 12 months ending August 2006, the cost of inputs for highway 
and street construction was up 13.8 percent, the producer price index (PPI) for 
“other heavy construction” was up 10.3 percent, and the index for non-residential 
buildings was up 8 percent, The report noted that: “The highway construction 
index is driven to a greater degree than the building construction indexes by the 
cost of steel bars . . . and plates (for bridges), ready-mixed concrete, asphalt, and 


National Conference of State Legislatures, p. 2. 

“AGC’s Construction Inflation Alert,” Reported by AGC Chief Economist Ken Simonson, 
September 2006, http:! / wivw.agcak.org I akancasn ! doc.nsf I files ! 7DBB5CEFBE545B13872571 
FF0080B299 1 $file I AGCsConstructionInflationAlert.pdf 
^»Id., p. 2 
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diesel fuel, all of which have experienced double-digit cost increases in the past 12 
months.” 

Congress authorized $450 million for the IRR Program for FY 2009. If Tribes are 
to maintain the positive gains made in TEA-21 and SAFETEA-LU and keep up 
with construction inflation which is running into double digits in many BIA Regions, 
we respectfully request that Congress authorize funding increases to the IRR Pro- 
gram in the next highway reauthorization bill of at least $25 million annually, com- 
bined with the restoration to the IRR Program of the obligation limitation exemp- 
tion which existed prior to TEA-21. These funding increases for Indian reservation 
roads are the absolute minimum needed to keep up with inflation, let alone meet 
the growing needs of Indian country. 

Congress must sustain and continue its commitment to improving transportation 
infrastructure on Indian reservations if the gains of the last few years are to be 
maintained. This commitment will spur economic development on Indian reserva- 
tions more than any other single Congressional action. 

2. Increase funding for the BIA Road Maintenance Program within the Interior and 
Related Agencies Appropriations Act 

Funding for the BIA Road Maintenance Program is a national disgrace. The Ad- 
ministration’s use of the Program Assessment Rating Tool (PART) Performance 
Measurements to justify annual reductions to the BIA Road Maintenance Program 
is shortsighted and fails to protect these valuable taxpayer-funded infrastructure in- 
vestments. The Office of Management and Budget’s road budget makes no economic 
sense and squanders teixpayer money. Failing to adequately budget for the BIA 
Road Maintenance Program also violates Federal law. 

When, in SAFETEA-LU, Congress authorized Tribes to spend up to 25 percent 
of their IRR Program dollars for maintenance. Congress expressly stated that: 

“The Bureau of Indian Affairs shall continue to retain primary responsibility, in- 
cluding annual funding request responsibility, for road maintenance programs 
on Indian reservations. The Secretary [of Transportation] shall ensure that [IRR 
Program] funding made available under [section 204(c) of Title 23] for mainte- 
nance of Indian reservation roads for each fiscal year is supplementary to and 
not in lieu of any obligation of funds by the Bureau of Indian Affairs for road 
maintenance programs on Indian reservations.” 

23 U.S.C. § 204(c), as amended. 

The opposite of what Congress intended in SAFETEA-LU is occurring. As funding 
for the IRR Program goes up as authorized under SAFETEA-LU, the Administra- 
tion submits budgets to Congress to reduce funding for the BIA Road Maintenance 
Program. Newly built or reconstructed roads must be maintained if they are to meet 
their design life and provide safe passage for people, goods and services. 

Poorly maintained roads in the Dakotas have cracks from frost heave, rutted 
pavement from tire wear, prairie dog damage and faded and worn pavement mark- 
ings. These compromised conditions contribute to traffic accidents by degrading the 
pavement surface and can contribute to a driver losing control in snow or rain and 
at high speeds, 

The BIA Road Maintenance Program is so poorly funded that there is no allow- 
ance for even emergency road maintenance needs to address life threatening cir- 
cumstances that result from a “catastrophic failure or natural disaster.” As stated 
in the IRR Program regulations, examples of emergency maintenance include “ice 
and snow control, traffic control, work in slide areas, repairs to drainage washouts, 
retrieving hazardous materials, suppressing wildfires, and repairing the ravages of 
other disasters.” 25 C.F.R. § 170.812. Every BIA Region experiences emergency road 
and bridge maintenance needs yet lacks the resources to respond to them. 

The following table illustrates the see-saw funding levels for the BIA Road Main- 
tenance Program since 1980. 


19 W. 

99 “Road Safety Audit for Improvements to Standing Rock Sioux Tribe Reservation Roads,” 
Hamilton Associates, October 2005, pp. 10-11. 
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In recent years, the BIA Road Maintenance Program budget, as a percentage of 
the IRR Program appropriation for the same year, has fallen below 10 percent. In 
1990, Congress appropriated $30,598 million which represented 37.7 percent of the 
combined maintenance and construction budgets. But by 2000, road maintenance as 
a percentage of available maintenance and construction funding had fallen to 9 per- 
cent and funding dropped to $26,437 million. 

At its high watermark fifteen years ago, in 1992, the BIA Road Maintenance Pro- 
gram received $41 million and accounted for 25.7 percent of the combined road 
maintenance and construction appropriation allocation for the IRR Program. Accord- 
ing to data in the Roads Inventory Field Data System (RIFDS), between 1996 and 
2006, the IRR Program inventory grew nearly 74 percent, from 49,132 miles to 
85,454 miles. If the Administration’s FY 2008 funding request for the BIA Road 
Maintenance Program is approved by Congress, Road Maintenance funding will fall 
to $26 million, or 6.1 percent of total maintenance and IRR Program construction 
funds, its lowest percentage level in over 56 years. 

To spend six cents of every dollar on road maintenance when other public authori- 
ties spend many times that amount does not protect the investment which the 
Unites States and Indian Tribes have made in transportation infrastructure. This 
funding gap also exacerbates the backlog of unmet construction need by cutting the 
useful life of roads in half and will lead to more traffic injuries and fatalities. The 
lack of adequate road maintenance funding hinders every other form of financial as- 
sistance to Indian country, thus making it more difficult for the United States and 
Indian Tribal governments to achieve their stated Indian policy goals. 

a) The PART Performance Measurement of the BIA Road Maintenance Program 
Misses the Mark 

The Administration’s PART Performance Measurement acknowledged that state 
and county governments provide more resources per mile than the BIA. It noted 
that the majority of the BIA road system (% of the system) is unimproved and earth 
surface (dirt) and, “therefore, requires far more extensive methods to maintain for 
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public use.” The PART evaluation of the BIA Road Maintenance Program con- 
cedes that: 

“The problem is (1) local public entities are refusing to use their HTF [Highway 
Trust Funds] funding to reconstruct their roads/bridges when they have met 
their design life, forcing Tribes to redirect their IRR HTF funding to reconstruct 
these roads/bridges; and (2) local public entities do not maintain their roads 
adequately requiriiw these roads/bridges to be reconstructed more frequently. 
This results in ineffective use of BIA road maintenance resources and Tribal 
HTF resources.” 22 

Is it any wonder that the BIA Road Maintenance Program is scored by 0MB as 
not demonstrating results? But rather than recognizing that the poor performance 
of the BIA Road Maintenance Program is due in large part to insufficient funding, 
and requesting additional funding to address this problem, the Administration has 
used the poor PART Performance Measurement as a justification for seeking less 
funding for the BIA Road Maintenance Program. Recognizing that under Adminis- 
tration policies, funding is tied to the PART Assessment, the IRR Program Coordi- 
nating Committee, in January 2007, asked the BIA to have officials responsible for 
the PART Performance evaluation of the BIA Road Maintenance Program to brief 
the Committee on the evaluation, and identify ways to improve the Program’s rat- 
ing. The BIA has heen unresponsive and this briefing still has not occurred. 

It is the United States’ statutory obligation under SAFETEA-LU and other Fed- 
eral laws to maintain the IRR Program system of roads. Common sense dictates 
that if taxpayer dollars are used to finance a public road in Indian country, the 
United States should also ensure that funds are adequate to ensure that the full 
useful life of the public road is met. Are not the roads over which millions of Native 
Americans and others travel each day just as important to the Federal Govern- 
ment’s trust responsibility to Tribal resources as the land over which the roads lie? 

The authority granted Indian Tribes in SAFETEA-LU to use up to 25 percent of 
their annual IRR Program funds for maintenance purposes does not excuse the Inte- 
rior Department of its statutory and moral obligation to keep IRR Program roads 
safe and adequately maintained. 

b) Indian Reservation Roads Cost More to Maintain But Receive Less 

In January 2007, the Coordinating Committee provided BIA officials with statis- 
tics (Caterpiller Performance Handbook, 1999) that showed that the typical 5-year 
cycle maintenance costs for a gravel road — the predominant road type in Indian 
country — is $4,160 per year per road mile for grading, resurfacing, and re-graveling. 

To demonstrate how bad the shortfall in maintenance funding is, if Congress ap- 
propriated the 1999 estimate of $4,160 for the 34,885.3 miles of just the BIA- and 
Tribally -owned routes now included in the BIA’s RIFDS, made no adjustment for in- 
flation, and excluded funding for routes owned by States, counties, townships, etc., 
and appropriated an additional $20 million to maintain the approximately 1,200 
BIA- and Tribally-owned bridges included in the IRR Program inventory (which rep- 
resent only 27.5 percent of the 4,301 IRR Bridges), the Road Maintenance Program 
budget would be $165,122 million for FY 2008 ($145,122 million -i- $20 million). The 
Administration’s FY 2008 Road Maintenance request of $26 million is only 15.75 
percent of the $165,122 million figure. 

The road maintenance funding estimate I have proposed excludes any funding to 
maintain routes and bridges now included in RIFDS which are owned by public au- 
thorities other than the BIA and Tribes. But, as noted by 0MB, many of these roads 
are being and frankly must be maintained by Tribal governments in order to pro- 
vide critical access to Tribal communities. 22 In fact, as of today, there are 86,759 
miles in RIDFS (51,873 miles of non-BIA and Non Tribally owned routes) and 4,301 
bridges, owned by both Federal, Tribal, State, county, township, and other State 
subdivisions. 

If Tribes and the Federal Government invest taxpayer dollars to build and recon- 
struct roads in Indian country, it makes sense to adequately maintain these routes 
to improve their useful life. If pennies are spent on road maintenance, dollars will 
need to be spent on road reconstruction, and many more dollars on the societal cost 
of traffic fatalities and injuries. 

ITA, NCAI and many Tribal leaders have requested at least a $100 million fund- 
ing level for the BIA Road Maintenance Program. The BIA has acknowledged that 


21 See OMB’s Program Assessment Rating Tool Performance Measurement for the BIA Road 
Maintenance Program (2004) (www.whitehouse.gov/omb/expectmore/detail/10002352. 2004.html). 
^2 Id. 

^^Id. 
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it requires at least $120 million to annually maintain BIA-owned roads and bridges, 
$50 million per year for bridge rehabilitation and replacement, and $100 million per 
year for upgrading and expanding transit services and systems. 

Given the stark statistics discussed above, we respectfully request that Congress 
appropriate at least $150 million for the BIA Road Maintenance Program to main- 
tain IRR Program roads and bridges to a minimally adequate standard. 

3. The BIA Must Comply with SAFETEA-LU’s Mandate to Distribute Available IRR 

Program Funds For the Use of Indian Tribes Within 30 Days of Receipt of the 
Funds 

One of the biggest problems I have witnessed in the operation of the IRR Program 
is the unnecessary delay by the BIA in distributing IRR Program allocations among 
the 12 BIA Regions and, from these Regional Offices, to the Tribal governments that 
have chosen to contract the IRR Program and BIA Road Maintenance Program 
under the ISDA. Congress was clear in SAFETEA-LU when it amended the law to 
require that: 

“Not later than 30 days after the date on which funds are made available to 
the Secretary of the Interior under [section 202 of Title 23] funds shall be dis- 
tributed to, and available for immediate use by, the eligible Indian Tribes, in 
accordance with the formula for distribution of funds under the Indian reserva- 
tion roads program.” 

23 U.S.C 202(d)(2)(E)(i). 

The reality is that the BIA does not distribute IRR Program funds within 30, 60, 
or even 90 days of receipt from the FHWA. On the one hand, the BIA claims that 
it cannot transfer the IRR Program funds until it has self-determination contracts 
or self-governance compacts in place, and on the other hand, it has dragged its feet 
in finalizing mutually acceptable model funding agreements. It cannot have it both 
ways. 

Contrary to this statute, each August, BIA Regions return tens of millions of dol- 
lars of IRR Program funds to BIA Headquarters because these funds were received 
too late in the Fiscal Year, while Tribes are practically begging for construction 
funds. Short construction seasons mean that priority road projects do not get built 
and the cost for building roads in Indian country continues to outpace funding. 

4. Simplify the Federal Grant and Contract Application and Award Process for Trib- 

al Governments 

Why are Tribal communities lagging so far behind the Nation in reducing fatal 
traffic accidents? It is as if national campaigns to reduce traffic accidents and 
deaths end at reservation boundaries. I am afraid that resources are not reaching 
reservation communities at the rate that they should. These shortfalls in funding 
have a devastating effect on Native Americans who are d3dng and suffering injuries 
at unacceptable rates. 

If Indian Tribes are eligible recipients of Federal transportation funding, for the 
programs to work in Indian communities, the money must reach the intended bene- 
ficiaries. That is not the case presently. 

Part of the problem lies in the cumbersome, and wholly separate processes by 
which Indian Tribes must apply for Federal transportation, transit, and traffic safe- 
ty grants administered by multiple Federal agencies (BIA, FHWA, NHTSA, FTA, 
Federal Aviation Administration (FAA), etc.) or Federal transportation grants ad- 
ministered through the States (Safe Routes to Schools, High Risk Rural Roads, 
Highways for Life, etc.). 

We strongly recommend that agencies within the Department of Transportation 
(Federal Lands Highway, FTA, NHTSA, and FAA) develop a simplified contract doc- 
ument for Tribes. This will encourage more Tribes to apply for these grants and 
bring the benefits of the Federal programs to Indian communities where they are 
most needed. Direct Federal funding of Tribes through Tribally protective and ap- 
propriate government-to-government agreements streamlines Tribal access to Fed- 
eral program funds by removing artificial barriers to these grant funds by elimi- 
nating the unnecessary, costly and time consuming process of requiring Tribes to 
contract with the States for receipt of Federal transportation dollars. The Safe 
Routes to School Program and High Risk Rural Roads Program are just two exam- 
ples among many of the Federal programs that should be directly available to In- 
dian Tribes. 


24 “Transportation Serving Native American Lands,” TEA-21 Reauthorization Resource Paper, 
BIA (May 2003), p. 32. 
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As noted above and as discussed in the 2006 report by the National Conference 
of State Legislatures, most Tribal governments lack the personnel and resources to 
administer multiple Federal grants and contracts with widely varying terms and 
conditions. Complex, conflicting grant conditions and reporting requirements hinder 
efficient Tribal administration of transportation programs and projects. The agen- 
cies should develop a single grant application process with one annual deadline as 
Congress directed the Secretary of Transportation to do for the States in appl3dng 
for Highway Safety Program grants under SAFETEA-LU. See 23 U.S.C. §402(m), 
as amended, sec. 2002(d) of SAFETEA-LU, 119 Stat. 1621-1522. 

Developing a simplified agreement, which takes into account the unique legal sta- 
tus of Tribes and respects Tribal sovereignty, will improve program performance 
and Tribal accountability. 

Under SAFETEA-LU, Congress directed the BIA to also “establish a similar sim- 
plified process for applications for grants from Indian Tribes under [Chapter 4 of 
Title 23]” as well. Id. To date, I am not aware of any action taken by the BIA’s In- 
dian Highway Safety Program (IHSP) to consult with Indian Tribes, the Nation’s 
Tribal Technical Assistance Programs (TTAPs), or the IRR Program Coordinating 
Committee concerning the development of a simplified single grant application proc- 
ess for Highway Safety Program grants. Despite numerous invitations to the former 
Program Administrator of the BIA’s IHSP to attend an IRR Program Coordinating 
Committee meeting, no representative of that office has ever attended a Coordi- 
nating Committee meeting. This has occurred even though a number of our meet- 
ings were held in Albuquerque, New Mexico where IHSP offices are located. 

I trust that the next Program Administrator will actively consult and work with 
Indian Tribes, the TTAPs, and the Coordinating Committee to implement 
SAFETEA-LU’s mandate. 

5. Implement Model IDSA Contracts and Agreements so that Indian Tribes May 
More Easily Assume the Secretary of the Interior’s Duties for the IRR Program 

Congress recognized the need for a standardized model contract in the self-deter- 
mination context in 1994 and legislated, in P.L. 103—413 (1994), the content of a 
non-construction Indian Self-Determination Act (ISDA) contract. See 25 U.S.C. 
§450L This is known as the “model Section 108” ISDA contract. Similar model 
agreements should be developed to speed the distribution of Federal transportation 
dollars to Indian Tribes as direct recipients. 

The IRR Program Coordinating Committee and other Tribal advocates provided 
a sample Title I Indian Self-Determination contract to BIA officials in the summer 
of 2006 for use in the IRR Program. To date, the BIA has not approved a sample 
ISDA contract for Indian Tribes. Only last month did the BIA’ s Office of Self-Gov- 
ernance issue a proposed Title IV Self-Governance Model Indian Reservation Roads 
Addendum for use by Self-Governance Tribes. Tribes are still waiting for the Inte- 
rior Department’s awarding officials and attorneys to provide a response to the Trib- 
ally proposed model Title I ISDA contract for the IRR Program. 

Interior Department attorneys have incorrectly concluded that Tribes must nego- 
tiate a separate agreement if they wish to use innovative financing techniques to 
pay for eligible IRR Program projects. This is shortsighted and legally unnecessary. 
It will hinder the use of innovative financing techniques by Tribes by raising the 
transactional costs associated with flexible financing arrangements. 

Because of the Interior Department’s intransigence on this issue. Tribes are being 
forced to use outdated, overly burdensome ISDA contracts that BIA Regional Office 
Awarding Officials are “used to” negotiating. These contracts do not reflect many 
of the hard won improvements to the IRR Program that Tribes negotiated with BlA 
and FHWA in the final IRR Program regulations, implemented in November 2004, 
and which Congress included in SAFETEA-LU. These improvements include Tribal 
approvals of Plans, Specifications & Estimate (PS&E) packages, full annual advance 
funding, and innovative financing techniques by which Tribal governments, if they 
choose, can leverage IRR Program funds to help finance road projects. 

The delay in the award oflRR Program contracts hurts every Tribe’s bottom line 
and reflects poorly on the BIA’ s administration of the IRR Program. Roads are not 
being built in a timely manner and present continuing safety risks. Construction 
seasons are limited in many BIA Regions. The ideal time to bid out construction 
jobs — to lower cost — is in the middle of winter, not in the spring or summer months 
when the BIA is now releasing the majority of IRR Program funds. 

Delays in the ISDA contracting process, a process that has been in place for over 
30 years, only make transportation construction more costly. Model IRR Program 
funding agreements will help bring the BIA into compliance with SAFETEA-LU’s 
30-day payment mandate and better serve Indian country. 
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It should be a goal of the Department of Transportation and Department of the 
Interior to lower the cost of doing business in Indian country. It will allow Tribes 
to put Federal funds into the roads and bridges that can improve the quality of life 
of our communities, not waste money serving a complicated bureaucracy. This goal 
cannot be met until the BIA approves and widely distributes to the BIA Regions 
acceptable model ISDA agreements. 

6. The BIA and FHWA Must Complete a Comprehensive National Inventory of 
Transportation Facilities Eligible for Assistance Under the IRR Program 

The inventory of the Indian Reservation Roads Program is growing at a dramatic 
rate. In 2005, there were 62,319 road miles in the BlA’s RIFDS. In 2007, there are 
more than 85,000 road miles in RIFDS, an increase of more than 37 percent. BIA 
System roads, those dirt, gravel, and paved roads owned by the BIA, are only a sub- 
set of all eligible IRR Program routes. The entire IRR Program System of roads eli- 
gible for funding under the IRR Program is also comprised of routes owned by 
Tribes, States, counties, townships, and other Federal agencies. 

The IRR Program formula, by which Federal funds are apportioned among the 
Nation’s federally recognized Indian Tribes, places heavy emphasis upon road inven- 
tory miles. See 25 C.F.R. § 170.201 et seq. The integrity of the IRR Program is de- 
pendent upon accurate and complete information on each Indian Tribe’s IRR Pro- 
gram inventory of eligible roads. 

a) SAFETEA-LU Mandates a Comprehensive Update 

When Congress passed SAFETEA-LU in 2005, Congress directed the Secretary 
of Transportation, in cooperation with the Secretary of the Interior, to complete by 
August 10, 2007, a “comprehensive national inventory of transportation facilities 
that are eligible for assistance” under the IRR Program. See 23 U.S.C. 
§ 202(d)(2)(G). The comprehensive inventory update was meant by Congress to be 
more than just a “snapshot” of the current IRR Program inventory. It was meant 
to identify and fill in the gaps between the existing incomplete IRR Program inven- 
tory and what the inventory would include if all eligible IRR routes were included. 

Unfortunately, it is my understanding that a snapshot is all that Indian country 
and the Congress will get, unless Congress demands that the agencies conduct a 
comprehensive inventory update of the IRR Program as it so plainly directed in 
SAFETEA-LU. 

The inventory assessment is intended to assist the agencies to identify Tribal 
transportation facilities and determine the relative transportation needs among In- 
dian Tribes. Eligible routes, at a minimum, by law include: 

i) routes included in the BIA system inventory receiving funding since 1992; 

ii) routes constructed or reconstructed with funds from the Highway Trust Fund 
under the IRR Program since 1983; 

iii) routes owned by an Indian Tribe; 

iv) community streets or bridges within the exterior boundaries of Indian res- 
ervations, Alaska Native villages, and other recognized Indian communities (in- 
cluding communities in former Indian reservations in Oklahoma) in which the 
majority of residents are American Indians or Alaska Natives; 

v) “primary access routes” proposed by Tribal governments, including roads be- 
tween villages, roads to landfills, roads to drinking water sources, roads to nat- 
ural resources identified for economic development, and roads that provide ac- 
cess to intermodal termini, such as airports, harbors, or boat landings. 

In addition. Congress directed in SAFETEA-LU that nothing shall preclude the 
Secretary of Transportation from including additional transportation facilities that 
are eligible for funding under the IRR Program “if such additional facilities are in- 
cluded in the inventory in a uniform and consistent manner nationally.” This has 
not occurred. 

b) The BIA and FHWA Must Exercise Leadership 

Regrettably, the IRR Program Coordinating Committee has not reached con- 
sensus, and the BIA and FHW A have not adopted, uniform guidelines on what 
routes are and are not eligible for inclusion in the IRR Program inventory for pur- 
poses of determining funding under the IRR Program formula (Tribal Transpor- 
tation Allocation Methodology). How can the IRR Program Coordinating Committee, 
BIA, FHWA, or Congress accurately assess the fairness of the current formula for 
the IRR Program if the BIA and FHW A have not set clear guidelines on the types 
of routes that may be added to Tribal inventories or the process which Indian Tribes 
and BIA Regions must follow to place such routes into the RIFDS? 
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The impasse over establishing a “bright line” policy as to the types of routes eligi- 
ble for inclusion in the IRR Program inventory, and the minimum data that Indian 
Tribes must include with every route submitted to the BIA for inclusion in their 
IRR Program inventory, has caused considerable delays, uncertainty, and frustra- 
tion in the distribution of IRR Program funds. Challenges and appeals over the 
BIA’s failure to include routes in the IRR Program inventory delay the BIA’s full 
distribution of IRR Program funds, again contrary to Congress’ 30-day pajnnent 
mandate. 

When the IRR Program Coordinating Committee cannot reach consensus on fair, 
reasonable and equitable rules for the inclusion of routes in the IRR Program inven- 
tory, it must fall to the BIA and FHWA to exercise leadership. The Coordinating 
Committee is an advisory committee to these agencies. I hope that the agencies will 
always accept the Committee’s recommendations. Ultimately, however, it is for the 
BIA and FHWA to interpret and implement the law. But they must do so in a time- 
ly manner. The IRR Program must benefit all Indian Tribes, regardless of size. 
Every Indian Tribe has transportation needs. Large Indian Tribes have large road 
inventories and require the funds to maintain them, and replace them when they 
are worn. Smaller Tribes require funds to plan, design, build, and maintain their 
priority routes. 

So long as the comprehensive update of the IRR Program, and the identification 
of eligible routes that are not yet included in the inventory, is incomplete, these ad- 
ditional routes are invisible to the IRR Program, to policymakers and appropriators. 
Inventory is a key component to funding and these agencies have a special obliga- 
tion to Indian Tribes to identify all eligible routes and help Indian Tribes update 
their Tribal inventories. 

c) Agencies’ Report to Congress 

SAFETEA-LU requires the agencies to submit a report to Congress on the na- 
tional Tribal transportation inventory not later than November 10, 2007, 90 days 
after the inventory is completed in August of this year. Mr. Chairman, we want 
what Congress mandated in SAFETEA-LU: a “comprehensive national inventory of 
transportation facilities that are eligible for assistance” under the IRR Program. By 
November 2007, more than 2 years after SAFETEA-LU was enacted, if all the BIA 
and FHWA report to Congress is that the IRR Program inventory is incomplete, and 
does not include all routes that are eligible under SAFETEA-LU for inclusion in the 
IRR Program inventory, the agencies will not be telling Congress or Indian Tribes 
anything new. 

We ask that this Committee direct the BIA and FWHA to provide Congress and 
the Nation’s Indian Tribes with a comprehensive review and report on the total IRR 
Program inventory of transportation facilities eligible for inclusion and funding 
under the IRR Program as directed in SAFETEA-LU. 

7. Congress Should Encourage the President to Nominate a Candidate to Fill the Po- 
sition of Deputy Assistant Secretary for Tribal Government Affairs Within the 
Department of Transportation 

Tribes worked very hard during the consideration of SAFETEA-LU to develop 
consensus positions to advocate before the Administration and Congress. This Com- 
mittee knows how difficult it is to legislate in the field ofindian law and obtain a 
unified position from 564 sovereign Tribal governments. Our strategy was quite suc- 
cessful as is reflected in the many positive provisions contained in SAFETEA-LU. 
However, this success will not be realized if the Administration does not act on the 
legislative mandates. 

For this reason, we are disappointed that the Administration has so far failed to 
nominate anyone to fill the position of Deputy Assistant Secretary for Tribal Gov- 
ernment Affairs, as required by SAFETEA-LU. Tribes advocated, during Congress’ 
consideration of SAFETEA-LU, for the creation of this position at the Assistant Sec- 
retarial level so that Tribal transportation issues would be more prominent before 
the Department and within the Office of the Secretary. 

As it states in SAFETEA-LU: “in accordance with Eederal policies promoting In- 
dian self determination, the Department of Transportation shall have, within the of- 
fice of the Secretary a Deputy Assistant Secretary for Tribal Government Affairs ap- 
pointed by the President to plan, coordinate, and implement the Department of 
Transportation policy and programs serving Indian Tribes and Tribal organizations 
and to coordinate Tribal transportation programs and activities in all offices and ad- 
ministrations of the Department . . . .” 49 U.S.C. § 102(f)(1), as amended. 

If a Deputy Assistant Secretary at DOT had been in place, perhaps the Depart- 
ment would bave developed, in consultation with Indian Tribes, Tribal eligibility for 
the Scenic Byways program as authorized under SAFETEA-LU, and concluded that 
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Indian Tribes are eligible sub-recipients for the State-administered Safe Routes to 
School Program, without requiring the intervention of Indian Tribes and the Con- 
gress, to overturn the Department’s initial position. 

We commend FHWA Administrator Rick Capka, former Associate Administrator 
Arthur Hamilton, and Office of Transit Programs Director Mary Martha Church- 
man, and their staffs, for their support of and advocacy for the IRR Program, Tribal 
Transit Grants, and Tribal transportation generally. The IRR Program is a small 
component of the Federal Highway Administration’s Federal Lands Highways budg- 
et and jurisdiction. There is no substitute for an Assistant Secretary with primary 
responsibility for ensuring that all agencies within DOT coordinate their actions in 
a manner that hest serves Indian country and the overall goals of the Department. 

We ask the Committee to urge the Administration to fill the Deputy Assistant 
Secretary position at DOT at the earliest possible date. This appointment will help 
achieve the goals of Congress, the Administration, and Indian Tribes to improve the 
delivery of Tribal transportation programs at all levels within the Department of 
Transportation. 

8. Increase the Number of DOT Programs Which Indian Tribes May Participate in 

as Direct Recipients 

Indian Tribes have demonstrated that they possess the capacity to deliver success- 
ful transportation programs despite the many obstacles that stand in our way. We 
are separate sovereign governments and not subdivisions of the States. While In- 
dian Tribes may be eligible sub-recipients of some State-administered programs fi- 
nanced by the U.S. Department of Transportation, such as the Safe Routes to 
Schools, High Risk Rural Roads Program, and Highways for Life, Indian Tribes do 
not typically receive their fair share of these program funds. 

I hope this written testimony and the statistics that I have referenced, drive home 
to you how great the transportation needs are in Indian country. A little assistance 
will go a long way because our statistics of traffic safety accidents and fatalities are 
so high. Congress should therefore increase the number of Department of Transpor- 
tation programs that Indian Tribes may apply for directly rather than as sub-recipi- 
ents through the States. In many instances, the forms of State contracts are too 
cumbersome, or are simply objectionable to Tribes, requiring Tribes to waive their 
sovereign immunity from suit, or appear in State courts. The result is that Tribes 
often do not even apply for these much needed grants. 

9. Establish a Federal Lands Highways Safety Program for Indian Reservation 

Roads; Set Aside for the High Risk Rural Road Program; and Increase Funding 
for FTA’s Tribal Transit Grant Program to $50 Million Annually 

Under SAFETEA-LU, for FY 2008, Congress authorized $1,275 billion for the 
highway safety improvement program under section 148 of title 23 (High Risk Rural 
Road Program); and authorized nearly $700 million under Title II of SAFETEA-LU 
for the Highway Safety Programs of chapter 4 of title 23. These funds include: for 
highway safety programs ($225 million); highway safety research and development 
($107 million); occupant protection incentive grants ($25 million); safety belt per- 
formance grants ($124.5 million); State traffic safety information system improve- 
ments ($34.5 million); alcohol-impaired driving countermeasures incentive ($131 
million); national driver register ($4 million); high visibility enforcement program 
($29 million); motorcyclist safety ($6 million); and child safety and child booster seat 
safety incentive grants ($6 million). 

SAFETEA-LU amended section 402(c) of title 23 to increase the set aside of ap- 
propriations for Highway Safety Programs to the Secretary of the Interior from per- 
cent of 1 percent to 2 percent annually, but this increase still provides less than 
$5 million dollars to be divided among all 564 federally recognized Tribes. 

We must build on this success and establish an Indian Reservation Roads Safety 
Program for the Federal Lands Highways office within the Department of Transpor- 
tation. In 2004 and 2005, Indian Tribes sought to establish a set aside for the IRR 
Program for the High Risk Rural Road Program during the Congress’ consideration 
of SAFETEA-LU as well as a Federal Lands Highways safety program funded at 
$40 million annually. We currently recommend that Congress create a 2 percent set 
aside for the IRR Program for the High Risk Rural Roads Program, and create a 
Highway Safety Program for Indian reservation roads within the Federal Lands 
Highways with an appropriation amount of $50 million annually to dramatically re- 
duce the incidence of death and injury on America’s Indian reservation roads. 

If Congress develops Tribal set asides for Department of Transportation safety 
programs, it would do so much to combat behavioral and safety issues that con- 
tribute to the high rates of death and injury on Indian reservation roads. 
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The Tribal Transit Program is a huge success and demonstrates the unmet need 
for more transit funding of Tribal transit programs. Our Reservation operates a 
transit program and it benefits so many of our members, including students attend- 
ing Sitting Bull College. As noted above, nearly 100 Tribes submitted applications 
to FTA in the first year FTA announced the program. FTA was able to fund over 
60 of the applicants. Due to the demonstrated high demand and proven results. 
Congress should increase the authorization for the Tribal Transit Grant Program 
to $50 million annually. 

10. Increase Funding to the Successful Tribal Transportation Assistanee Programs 
(TTAPs) to at Least $2.5 Million Annually to Increase Awareness in Indian 
Country of “Best Practices” in Transportation Planning, Design, Construction, 
Maintenance, and Highway Safety Measures 

Tribal Technical Assistance Programs (TTAPs) are the real unsung heroes in Trib- 
al transportation policy. They work to educate Tribal officials on transportation 
issues, increase the technical capacity of Tribal governments in the transportation 
arena, and provide training in safety and equipment operation and maintenance. As 
a result of their efforts. Tribal governments are playing a greater, and more in- 
formed, role in the delivery of transportation services to their communities. 

The TTAPs are 15 years old, having been created in the Intermodal Surface 
Transportation Efficiency Act of 1991 (ISTEA) and is funded in part through 
FHWA’s Office of Professional and Corporate Development (OPCD), and with IRR 
Program funds. Seven TTAPs assist Tribes throughout the country. Under 
SAFTEA-LV, the BIA is authorized to fund the TTAPs at $1.0 million annually. I 
recommend that Congress increase funding to the TTAPs to $2.5 million annually 
so that they may expand their valuable services to Indian Tribes. 

11. Promote the Use of Flexible Financing Arrangements in Standard ISDA Con- 
tracts and Agreements 

Flexible financing or advance construction agreements allow Tribes to use a por- 
tion of their IRR Program funds to repay government bonds or commercial lenders 
the interest and principal for loans advanced to the Tribe to finance an IRR Pro- 
gram-eligible project. To be eligible, the project must be included on an FHWA-ap- 
proved Transportation Improvement Program (TIP). Innovative financing is dif- 
ferent than pay-as-you-go (paygo) arrangements in that an entire construction 
project may be bid out as a single project which creates economies of scale, reduces 
mobilization costs, and minimizes the negative effects that construction inflation 
would otherwise have on available funds that are saved by the Tribe over time. 

We are disappointed that the Assistant Secretary — Indian Affairs informed the 
IRR Program Coordinating Committee in April 2007 that the BIA will not recognize 
advance construction authority through straight-forward Indian Self-Determination 
Act (ISDA) contracts and Self-Governance agreements. Instead, the BIA will only 
enter into an advance construction arrangement with a Tribe through negotiation 
of a separate agreement, under authority of 23 U.S.C. § 204, which is not included 
in or referenced by the ISDA contract or agreement. 

The Assistant Secretary’s letter does not explain the BIA’s rationale as to why the 
ISDA contract, the contract document which Tribal governments are most familiar 
with and accustomed to negotiating with the BIA for over 30 years, is not an accept- 
able agreement for the use of flexible financing arrangements by Tribes. 

The BIA’s decision will likely result in fewer Tribes using advance construction 
agreements in the future to finance eligible road construction projects. This decision 
will also make it harder for Tribes to obtain short term bridge loans to complete 
projects at the end of a fiscal year. This will mean unnecessary project closures and 
costly demobilizations and remobilizations. To mandate that Indian Tribes must ne- 
gotiate a separate advance construction agreement is not sensible and raises the 
cost of doing business in Indian country. As the Assistant Secretary concedes in his 
letter, the “Federal Government does not act as a surety, guarantor, or project fin- 
ancier or request approval of a loan from any lending institution” under these agree- 
ments, so there is no reason to require the Tribes to enter into a separate entirely 
superfluous agreement, when the Self-Determination agreement can serve this same 
purpose. 

By contrast, FHWA, in negotiating its IRR Program Agreement with five Indian 
Tribes in 2006, allowed the IRR Program Agreement to reference the IRR Program 
regulations’ flexible financing provisions (25 C.F.R. 170.300 et seq.), and permit the 
Tribes, at their option, to direct a portion of their IRR Program funds to be paid 
from FHWA directly to the bond trustee or lending institution financing an eligible 
project under the IRR Program. This more sensible approach lowers transaction 
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costs and provides incentives to lenders to do business with Tribal governments on 
transportation projects. 

We encourage the Committee to either counsel the Department of the Interior to 
retract its unwarranted decision or clarify in future legislation that advance con- 
struction agreements may be included in the standard Title I ISDA contract and 
Title rV Self-Governance agreement. 

12. Implement Right-of-Way Reform in Indian Country to Facilitate Reconstruction 
of Existing Roads and the Design and Construction of New Roads 

Reservation areas are often a checkerboard of fee, allotted, and Tribal trust lands. 
Therefore, it is often time-consuming and expensive for Tribes and the Federal Gov- 
ernment to obtain all of the necessary and appropriate rights-of-way before begin- 
ning construction or renovation of roadways, bridges, and other transportation infra- 
structure. 

The BIA is responsible for maintaining records of rights-of-way in Indian Country. 
Unfortunately, BIA right-of-way records management is in a terrible state. IRR 
projects are often delayed by months — or even years — because the BIA realty offi- 
cers cannot locate valid right-of-way records. Tribes are using their IRR Program 
funds, the only funds the BIA claims are available, to cure inaccurate or lost rights- 
of-way. Tribal and Federal funds are thus often wasted in re-acquiring valid rights- 
of-way simply because adequate BIA records have not been kept. 

The Interior Department should undertake a major new initiative to organize, up- 
date, and computerize its BIA right-of-way records. It should make these records 
available to Tribal governments in an easy-to-access format such as a GIS/GPS 
mapping system. The Interior Department should also be more aware and protective 
of Tribal jurisdictional interests in the right-of-way acquisition and transfer process, 
in light of the U.S. Supreme Court’s adverse right-of-way ruling in Strate v. A-1 
Contractors, 520 U.S. 438 (1997) and subsequent cases. 

The Federal Government should also work closely with Tribes to implement a 
proactive program of “corridor management.” Through “corridor management,” Trib- 
ally preferred corridors for transportation and other infrastructural elements — such 
as for electrical lines, water lines, and others — can be planned well in advance. In 
some instances, the easements for these corridors may he obtained in advance. Cor- 
ridor management requires Tribal governments to think proactively about how they 
envision future development to occur on their reservations. Through corridor man- 
agement, rights-of-way for all inter-related infrastructural development projects can 
be obtained in a unified manner, speeding up design and construction once a specific 
project is authorized and funded. 

The Federal Government should be an active and supportive partner in providing 
technical assistance to Tribes who wish to apply the principles of corridor manage- 
ment to their transportation programs and to general reservation development. 

VI. Conclusion 

Indian Tribes are coming into their own in the transportation field. Tribal govern- 
ments are focusing on long-range transportation planning, assuming the Interior 
Department’s duties for the IRR Program, partnering with States and county gov- 
ernments on mutually beneficial construction projects, and looking at innovative 
ways to finance the development of infrastructure on their reservations. These 
trends should be applauded and I wish to thank the Members of this Committee 
for the many beneficial legislative changes that you worked to include in 
SAFETEA-LU. Yet even with these successes, many challenges still remain. Con- 
gress and the Administration must recognize that if Indian Tribes are to overcome 
these challenges. Tribal governments must be given the resources to succeed. 

I hope that as a result of this hearing Tribal governments. Tribal Technical As- 
sistance Programs (TTAPs), ITA and State DOTs, can work in greater concert with 
the BIA and Department of Transportation to improve transportation infrastructure 
in Indian country — from building and enhancing Tribal transportation departments 
to building and maintaining safer roads in Indian country. 

Tribal communities will not suffer the traffic fatalities and injuries at the rates 
we are now seeing if we can interact on a more equal footing with States, to plan, 
design, build and maintain our inventory of roads, and implement traffic safety 
measures which States have shown to be successful in promoting highway safety. 
Pockets of best practices exist within the agencies which demonstrate that the man- 
ner by which Indian Tribes receive Federal funds and operate Federal transpor- 
tation can be improved for the better. Tribes need the help of Congress to makes 
these best practices the rule, rather than the exception. 

Tribal governments. Federal agencies, and Congress need to open a new dialogue 
where old habits and old ways of doing business are discarded for more efficient 
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practices. We are making progress in Tribal transportation and I encourage this 
Committee and the Congress to work in partnership with Indian Tribal govern- 
ments. Indian Tribes are ready to do our share to improve the safety of our commu- 
nities for ourselves and our children’s future. 

Thank you for giving me the opportunity to provide this written testimony regard- 
ing Tribal transportation issues on behalf of the Intertribal Transportation Associa- 
tion. 


Prepared Statement of The Board of Supervisors, Navajo County, Arizona 

The Board of Supervisors of Navajo County, Arizona thank Chairman Dorgan, 
Acting Vice Chair Murkowski, and the esteemed Members of this Committee, in- 
cluding Arizona’s own Senator John McCain, for this opportunity to provide a dif- 
ferent kind of local perspective — a County perspective — on transportation issues in 
Indian Country. Specifically, we wish to raise to this Committee’s attention the cru- 
cial yet often overlooked issue of the maintenance of Indian Reservation Roads. As 
a local jurisdiction whose boundaries include large portions of the White Mountain 
Apache, Hopi and Navajo reservations, Navajo County is committed to assuring that 
county residents who happen also to be tribal members living on their reservations 
have all weather access to all of the roads within our County, whether on reserva- 
tion or off. 

Background 

Too often, counties are overlooked in discussions about Federal policies in Indian 
Country because so much attention is given to the Federal and state government- 
to-government relations with tribes. The fact is, counties are very often the local 
government with whom tribes share members/residents and infrastructure. For ex- 
ample, when the dirt roads on the reservations wash out due to bad weather, which 
happens several times each year, Navajo County is asked to bring its own equip- 
ment and personnel to make repairs to Indian Reservation Roads (IRR) so that our 
county residents do not remain stranded while they wait for the Bureau of Indian 
Affairs (BIA) to show up. 

Today, most of the roads on the Indian reservations in Navajo County are still 
entirely unpaved, looking pretty much like they did before there were automobiles. 
Under normal circumstances, these roads are difficult to pass due to poor or non- 
existent road maintenance. During seasonal weather events — including rain, snow, 
mud and sand storms — these roads become protracted public health, safety and edu- 
cation emergencies because BIA does not have the apparent ability to provide either 
regular or emergency maintenance. 

Ironically, most of the off-reservation roads within our county are also dirt, yet 
provide all weather access because we maintain them. Our county government could 
never get away with providing the kind of inadequate service to its residents that 
BIA subjects reservation residents. It is our position that the people who live on the 
reservations within Navajo County are county residents to whom we are obligated 
to provide public access. For this reason, we not only are often the first responders 
to help people trapped hy washed out BIA roads, but also are subsidizing the Navajo 
Area Office with cash, equipment, material and personnel, to the tune of at least 
$3.5 million over the last 3 years. 

The Problem With Road Maintenance Policy 

BIA prioritizes maintenance of paved roads over maintenance of unimproved 
roads to protect the Federal investment in the IRR program. This perspective makes 
sense to a Federal agency accountable to the Government Performance and Results 
Act. The problem is that in the context of Indian Country, where few of the roads 
are paved, this makes no sense at all and renders BIA totally unaccountable to the 
very people it is mandated to serve. 

Moreover, BIA’s definition of road maintenance precludes improvement of dirt 
roads and prohibits making them all weather access. Section 170.4 of the IRR Rule 
defines maintenance as, “preservation of the entire highway, including surface, 
shoulders, roadsides, structures and such traffic control devices as are necessary for 
the safe and efficient utilization of the highway.” Section 170.808 prohibits the im- 
provement of the surface condition of any road. 

As a practical matter, from the perspective of those who use them, all roads are 
local, which is why the Federal agency’s maintenance priorities should reflect local 
priorities. In Navajo County, whether on or off the reservation, the highest local pri- 
ority is maintenance of school hus routes. Congress has already acknowledged the 
import of providing all weather access to federally funded schools by withholding 
funds from a state that does not maintain federally funded highways (Title 23, Sec- 
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tion 116). We respectfully wonder why Congress does not hold BIA to this same 
standard. 

Local Solutions 

The Navajo Nation Department of Transportation (NDOT) is leading an exciting 
effort to bring road maintenance into the 21st century and Navajo County is proud 
to be a part of this initiative. In 2006, NDOT convened a working group of road en- 
gineers from every jurisdiction within the exterior borders of Navajo and Hopi — in- 
cluding BIA, the State of Arizona, multiple counties and the Navajo and Hopi 
tribes — to promulgate new guidelines for the maintenance of unimproved IRR roads. 
The result is the “Navajo Nation Road Standards and Engineering Specifications for 
Earth/Dirt and Gravel Roads.” This locally generated road engineering standard for 
maintenance (which will soon be codified into Navajo law) preserves the Federal 
floor of all applicable statutes and regulations (i.e. NEPA, Clean Water Act, Endan- 
gered Species, etc.) while constructing a regulatory scheme that makes sense for 
local conditions. 

There are two key differences between these new, locally generated maintenance 
guidelines, and BIA policy. First, the definition of road maintenance is broadened 
to allow improvement for all weather access, meaning that rather than only allow- 
ing IRR roads to be bladed, maintenance crews would also be allowed to add gravel 
and create drainage. Currently, maintenance of IRR dirt roads is limited to annual 
or semiannual blading, which only lasts for hours or days and ultimately creates 
a surface that acts like a trench and fills up with, rather than drains, water. Sec- 
ond, the “Navajo Nation Road Standards and Engineering Specifications for Earth/ 
Dirt and Gravel Roads” prioritizes school bus routes before any other kind of road 
because our communities value our children’s education above all else. 

The Dependable Indian Rural Transportation (DIRT) Project is a road mainte- 
nance partnership between the Navajo Nation and Navajo County to improve the 
all weather accessibility of unpaved roads through implementation of the Navajo 
Nation Road Standards and Engineering Specifications for Earth/Dirt and Gravel 
Roads. This partnership recognizes how mutual tribal and county participation in 
transportation projects of shared interests will benefit our common purpose to pro- 
tect public health, safety and welfare of our tribal and county residents. 

Through the DIRT Project, Navajo County will provide unimproved road mainte- 
nance training and technical assistance to the Navajo Nation in order to help Nav- 
ajo assume responsibility for their own transportation function from the BIA. Tribes 
already maintain discretion to allow other jurisdiction’s to supersede BIA’s adminis- 
tration of road programs (IRR Rule Section 170.4 (d)). Toward this end, both the 
Navajo Nation and Navajo County are poised to commit $7.5 million over the next 
5 years for this effort. However, in order to tackle this situation across the reserva- 
tion, the DIRT Project will need $27 million over the next 5 years. 

Navajo County and NDOT hope the DIRT Project can serve as a national model 
for using local partnerships and expertise to finally make IRR maintenance a reality 
for the vast majority of tribes whose transportation infrastructures do not consist 
of paved roads. The innovation the DIRT Project has to offer is its locally driven 
two prong approach that creates (1) a Tribal and County Road Maintenance Part- 
nership and (2) Local Road Maintenance Standards and Priorities. Navajo County 
urges Congress to authorize the DIRT Project as a pilot project for export through- 
out Indian Country through the next reauthorization of the Federal highway bill 
(SAFETEA-LU reauthorization). 

Conclusion 

While it is no secret that the BIA has little funding for road maintenance within 
its budget, the real issue is not money but policy, and that is a problem this Com- 
mittee can begin addressing immediately. Navajo County invites this Committee to 
visit the DIRT Project to better understand the daily struggle that BIA’s road main- 
tenance creates for anyone traveling on IRR roads, the majority of which on the IRR 
inventory are dirt. By helping to change BIA’s current policy, this Committee can 
give the American taxpayer the biggest bang for their buck by making most roads 
in Indian County safe and accessible. 


Prepared Statement of Johanna Dybdahl, Chairperson, Southeast Tribal 
Department of Transportation Commission 

Before I move into my testimony I want to express my condolences and those of 
the Southeast Tribal Department of Transportation to the family and friends of Sen- 
ator Craig Thomas, and to this Committee. My own sister is stricken with cancer 
and sadly for my family has elected to cease treatment. 
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Thank you for the opportunity to provide written testimony on the IRR Program. 
The Southeast Tribal Department of Transportation (SE TDOT) is a consortium of 
7 tribes from southeast Alaska that have joined together under the Central Council 
Tlingit & Haida Indian Tribes of Alaska’s Compact with the Assistant Secretary of 
Indian Affairs. We have done this to: economize on the costs associated with oper- 
ation of a tribal transportation program; develop expertise in the Indian Reservation 
Roads (IRR) Program; access other transportation programs available to tribal gov- 
ernments; and to work cooperatively with the State and local governments on 
projects of mutual priority. 

We have benefited from the changes to the IRR Program throughout the years 
both le^slative and through the negotiated regulations (25 CFR 170 IRR Program 
Regulations). The ability to assume the IRR Program and manage it directly is per- 
haps the greatest benefit for us. Not only does it give us direct access to our IRR 
funds, but it allows us to manage our funds in a manner that benefits the whole 
community as well as providing employment to tribal members. In the past we had 
little or no access to Interiors BIA Road Maintenance funds, so the changes to Title 
23 United States Code authorized by the Safe, Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for Users (SAfETEA-LU) that allow us to use 
up to 25 percent of our IRR funds for transportation facilities maintenance is an- 
other significant benefit. We have seen an increase in IRR Program funding to some 
of our members through updates of their IRR Inventories. 

We strongly support: 

1. The continuation of and increases in funding to the Indian Reservations 
Roads Program. 

2. The continuation of the BIA Road Maintenance Program and recommend that 
it be funded at a level that provides for an appropriate level of funding to sup- 
port viable preventive maintenance and needed snow removal. And we urge 
that it be funded to address the needs for transportation facility maintenance 
for all tribes, not just those that have roads owned by the BIA. 

3. An increase to the Federal fuel tax to allow for needed increases in the High- 
way Trust Fund. 

4. A scientific evaluation of the impact of roadway and airstrip dust on heath 
and subsistence activities. As well as studies that determine the methods of 
dust control that provide the greatest benefits with the least impact to the envi- 
ronment. 

5. Filling the position of Deputy Assistant Secretary for Tribal Government Af- 
fairs identified within SAFETEA-LU. 

6. Expansion of ferry services within Alaska. We have seen a decrease in the 
number of ferries and not only support increasing the existing service, but rec- 
ommend expansion to provide services to other villages and communities around 
Alaska. 

7. Continuation of and Increases in funding to the Federal Transit Administra- 
tion’s Tribal Transit Program authorized by SAFEATEA-LU. 

8. Continuation of and increases in Tribal Transportation Assistance Programs 
(TTAPs). We also encourage Congress to provide Congressional Direction that 
requires appropriate tribal consultation and preferable participation when 
TTAPs are selected. 

9. Expand direct participation by Tribes and the U.S. Department of Transpor- 
tation, so that Tribes may participate directly with the U.S. DOT and its admin- 
istrations and not be subject to working through their respective State govern- 
ments. 

10. Authorize and fund a Highway Safety Program to address safety issues on 
transportation facilities identified within the National Tribal Transportation In- 
ventory identified within SAFETEA-LU. 

11. Giving the Department of Interior Congressional Direction that allows for 
innovative financing techniques in Indian Self-Determination Contracts and 
Self-Governance Compacts. 

12. Modification to statutory language and providing Congressional direction on 
statutes that have been used to prevent reasonable progress and construction 
within Indian Country. Laws that impact the acquisition of transportation facil- 
ity rights-of-ways, environmental and archaeological approvals. Too often impor- 
tant tribal projects that impact health and safety of tribal members have been 
held hostage to individuals following the letter of the law rather than the in- 
tent, and the influence of outside interest groups that have little regard for the 
human needs of the tribes and their members. 
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There are two issues that have been particularly problematic to us and we believe 
the other tribes within Alaska, as well as we the tribes across the country. 

A. Indian Reservation Roads Program Inventory 

We believe that the current IRR Inventory, the Inventory used to generate the 
Relative Need Distribution Formula is riddled with errors. Data regarding the con- 
ditions of transportation facilities is incorrect, and in many cases data regarding the 
ownership of transportation facilities is in error. In addition, we believe there have 
been data submission errors through either coding errors or difficulty in under- 
standing the coding guidelines. For instance roads that fall under the jurisdiction 
of other governments may be generating funding outside of the respective State’s 
local match requirements as required by the IRR Program Regulations. Addition- 
ally, the Bureau of Indian Affairs has instituted policies that are outside of either 
Statute or Regulation that has caused the process for updating IRR Inventories to 
be excessively cumbersome and costly. 

The IRR Inventory is meant to identify 80 percent of the transportation need of 
the tribes; the other 20 percent is based on tribal population. Though we believe 
the funding formula could be used with an accurate and fair inventory for this pur- 
pose, we have strong reservations regarding the accuracy of the data in the current 
Inventory, and while many tribes have updated their IRR Inventories, there con- 
tinues to be a significant number of tribes across the country that have not yet had 
their IRR Inventories updated either through non-action by the Tribe or difficulty 
in having their submission accepted. 

The IRR Program is meant to be jointly administered by the Bureau of Indian 
Affairs (BIA) and the Federal Highway Administration (FHWA). SAFETEA-LU 
gave significant authority to the FHWA on the IRR Inventory, but we have seen 
a total lack of commitment on the part of FHWA to step up and help address the 
problems identified above. Congress gave direction in SAFETEA-LU on what is to 
be included in the IRR Inventory. To date, we have observed no action on this Con- 
gressional direction. 

B. Tribal Technical Assistance Program 

An issue of grave importance to the tribes within Alaska is the selection process 
used by EHWA to select our Tribal Technical Assistance Program (TTAP). We had 
benefited greatly from the previous 5-year cooperative agreement between the 
EHWA and the Eastern Washington University (EWU). The Process for selection 
was spelled out in the IRR Program Regulations. We believe the FHWA made no 
effort to consult with the tribes, had no tribal participation in the selection process, 
and in many ways acted with bias in their process. A large number of Alaska Tribes 
were very happy with the work of the AK TTAP under the operation of the EWU. 
We were stunned when we learned that the award of the current 5-year cooperative 
agreement was given to the University of Alaska — Fairbanks. We reviewed the 
FHWA’s selection criteria and could find no justification for the selection. We con- 
sider this action by FHWA a harmful action toward the tribes within Alaska. We 
have learned that FHWA had issues with the high level of tribal advocacy provided 
by EWU, and that they had no intent of awarding a cooperative agreement to them. 
We believe that had FHWA advised the tribes in Alaska of their concerns as part 
of a consultation, AK tribes and tribal organizations would have applied in response 
to the solicitation. As IRR Program funds are used to fund a portion of the TTAP 
we believe there was a complete and utter failure on the part of FHWA to follow 
their own policies on tribal consultation. 

Regardless of our concerns with the IRR Program, it is a very good government 
program. One that needs to continue as it is of great benefit to the tribes. This past 
year my Tribe, the Hoonah Indian Association, was able to use its IRR funds to 
working cooperatively with the city of Hoonah to complete a city street paving 
project. Though we didn’t generate very many dollars, the SE TDOT was able to 
use our FY 2005 and FY 2006 funds to enter into a cooperative agreement with the 
City. This made it possible for the City to complete the project as originally planned. 

Thank you for providing this opportunity for tribes to weigh in and testify on trib- 
al transportation issues. 


Standing Rock Sioux Tribe 
Fort Yates, ND, July 26, 2007 

Hon. Byron L. Dorgan, 

Chairman, 

Senate Committee on Indian Affairs, 

Washington, DC. 
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Dear Chairman Dorgan: 


I want to thank you for convening the Senate Committee on Indian Affairs on 
July 12, 2007, to conduct an oversight hearing on transportation issues in Indian 
country and for inviting Standing Rock Sioux Tribe Transportation Director Pete 
Red Tomahawk to testify concerning the state of transportation on Indian reserva- 
tion roads. From every indication, the attention your hearing has brought to the de- 
plorable state of Indian reservation roads and bridges — and the threat to public 
safety that such transportation systems pose to the traveling public — highlights the 
need for increased resources for rural road safety, road construction, and road main- 
tenance on America’s Indian reservation roads. Thank you for serving the Standing 
Rock Sioux Tribe and Indian country so well. 

I am also writing you to request that a South Dakota Department of Transpor- 
tation report which Mr. Red Tomahawk referenced in his written testimony to the 
Committee be included in full in the official record of the July 12, 2007 oversight 
hearing. The report, entitled: “Improving Motor Vehicle Crash Reporting on Nine 
South Dakota Indian Reservations,” Study SD2005-14, Final Report, May 2007, pre- 
pared by ICF International, Inc., details the lack of consistent crash report data, the 
barriers to better crash reporting on tribal lands, and suggested remedies to ensure 
that improvements are made to the gathering of motor vehicle accident reporting 
in Indian country. I enclose a copy of the SD DOT Final Report with this letter. 

It is our view that the SD DOT study and recommendation made in the report 
have broad application throughout Indian country. Improving the ability of Indian 
tribes to accurately document motor vehicle accidents, identify accident-prone roads, 
make safety repairs where possible, and ensure that the BIA maintains a central 
repository of Indian reservation road crash statistics, will improve road safety in In- 
dian country. 

Thank you again for shedding light on this often neglected subject. I look forward 
to working with you and your staff to build on the success of the Committee’s over- 
sight hearing and make meaningful improvements to the safety of Indian reserva- 
tion roads. 

Sincerely, 


Ron His Horse Is Thunder, 

Chairman. 


cc: The Honorable Tim Johnson; The Honorable John Thune; The Honorable 
Stephanie Herseth; Tribal Council; Mr. Pete Red Tomahawk; and Mr. David 
Huff. 
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DISCLAIMER 

The contents of this report reflect the views of the authors who are responsible for the facts and 
accuracy of the data presented herein. The contents do not necessarily reflect the official views 
or policies of the South Dakota Department of Transportation, the State Transportation 
Commission, the South Dakota Highway Patrol, or the Federal Highway Administration. This 
report does not constitute a standard, specification, or regulation. 
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Executive Summary 


Problem DESCRirnoN 

The motor vehicle fatality rate among Native Americans in South Dakota is more than three 
times the rate of others in South Dakota. Total fatalities among Native Americans account for 
over a quarter of all traffic crash fatalities in South Dakota from 2001-2005.’ At the same time, 
full crash reports are often not collected on reservation lands, making it difficult to address 
roadway hazards, education and enforcement needs. 

Table 1 : Native Americans as a Percentage of all Motor Vehicle Fatalities in South Dakota 


Year 

Native 

American 

White 

Other 

Total 

Percent Native I 
American I 

2001 

38 

129 

4 

171 

22.2% 

2002 

4Z 1 

133 

4 

180 

23.9% 

2003 

58 

138 

7 

203 

28.6% 

2004 

63 

134 

0 

197 

32,0% 

2005 

45 

138 

3 

186 

24.2% 

Total 

5 Years 

247 

672 

18 

937 

26.4% 


Source; Fatality Analysis Reporting System, 
National Highway Transportation Safety Administration. 


Tribal and state government agencies have a strong interest in improving traffic crash reporting 
from tribal lands in the state. Improved crash data would enable the .state and the tribes to apply 
more successfully for funds from the Bureau of Indian Affairs (BIA), the Federal Highway 
Administration (FHWA), and the National Highway Traffic Safety Administration (NHTSA), 
and to make the appropriate investments in safety improvements. Some tribes are also concerned 
with the difficulty of making insurance claims when BIA record.s must be requested through the 
Freedom of Information Act, which is the case on four reservations in South Dakota, 

Three areas of problems were identified; tribal law enforcement capacity for reporting; 
standardization of reporting methods; and issues of tribal-state relations. 


Research Objectives 

Five objectives were identified for this study: 

Objective 1 . To describe and evaluate crash reporting practices used on the nine Indian 
reservations with lands in South Dakota. 

Objective 2. To identify barriers to complete and accurate reporting of crashes on reservations. 

Objective 3, To recommend practical ways to improve the completeness and accuracy of 
future crash reporting on reservations. 


’ Fatality Analysis Reporting System (PARS), maintained by National Highway Transportation Safety Administration. 
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Objective 4. To improve the completeness and quality of crash data reported to the South 
Dakota Department of Public Safety (SDDPS) from the nine reservations in 
calendar year 2005. 

Objective 5. To facilitate agreements between tribal governments and the South Dakota 
Department of Transportation (SDDOT) on crash reporting. 

The study team visited all nine Indian reservations in South Dakota during the summer of 2006. 
The team conducted interviews with tribal and BIA law enforcement staff and others, to identify 
the central barriers to better crash reporting on each reservation. In addition, a meeting was held 
in Aberdeen in September 2006, in conjunction with BIA Law Enforcement, to have a full 
discussion of some of the issues involved in crash reporting. 

While visiting reservations, the study team collected crash data from calendar year 2005 to fulfill 
objective 4. The crash data collected was not always complete, but in the end the study added 52 
crashes to the South Dakota Accident Reporting System (SOARS) for the year. 

In order to accomplish objective 5, the study team suggested a pilot project to draft a 
Memorandum of Agreement (MOA) that would form the basis for crash data sharing between 
the tribes and the state. The draft MOA is discussed in more detail below, under 
Recommendations. 

Significant Findings 

The research team collected a total of 737 crash reports, though most were not in a form that 
could be input to the South Dakota Accident Record System (SOARS) for 2005. Nevertheless, as 
an estimate, this data collection showed that crashes on tribal lands had been underreported by 
approximately 64 percent (737 out of 1,150 had gone unreported). The results by tribe are shown 
below, in Figure L 

In discussions with tribal law enforcement officers and others, it was clear that each tribe is in a 
unique situation in regards to crash reporting. However, some common themes emerged. 
Problems fell into two phases of the crash reporting process: the collection phase, and the data 
processing phase. In the collection phase, the team’s research found that full crash reports, with 
all the details about crash causation and circumstances, were often not filled out properly or in a 
timely manner. 

In the data processing phase, the team found that most tribes were dissatisfied with their internal 
data processing. Software problems, hardware problems, and general lack of procedures for 
keeping accurate crash records were found. In the data processing phase, the final transfer of 
crash reports to the South Dakota Department of Public Safety is key to a complete data set at the 
state level. One or two tribal councils were reported to be explicitly opposed to data sharing with 
the state, but this was not the central barrier to reporting at most tribes. 
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Figure 1: Motor Vehicle Crashes for 2005, Before and After Study, 

Within Reservation Boundaries as Defined by 2000 Census 
Source: South Dakota Accident Repotting System (SOARS) data, summarized geographically by ICF, 
and Tribai/BIA Law Enforcement data collected during the study, 

The team discussed these issues and options for improving the crash reporting at a meeting of 
tribal law enforcement officials and others In Aberdeen in September 2006. Three major ideas 
emerged from this meeting. The first was training for law enforcement officers on the crash 
forms and crash reporting process for South Dakota. The second concerned software solutions 
for internal tribal data processing and making the crash report form easier to complete. Thirdly, 
the political issues involved in crash reporting represent a serious barrier to improvement, and 
are tied primarily to the overall relationship between tribes and the State of South Dakota. 

In order to explore the ideas of the Aberdeen meeting, the interim report suggested two pilot 
projects, which took the form of subcommittees of the technical panel. The first pilot project 
focused on training for law enforcement officers on tribal lands, and resulted in a description of 
the appropriate training for tribal or BIA law enforcement officers on crash reporting: 

Training in the proper completion of the accident report form will be provided by 
the State of South Dakota. This training will be provided in two formats, one 
being on-site and the other as a train the trainer program depending on the needs 
of the tribal authority. The training will be at no cost to the tribe and will be 


Sisseton-Watipeton 
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approximately three hours in length. The Department of Public Safety will be 
responsible for the delivery of the report curriculum.^ 

The second pilot project created a draft memorandum of agreement (MOA) on crash reporting 
between a tribe and the State of South Dakota. The draft MOA, as developed by SDDOT, is an 
agreement to exchange crash data between the tribe and the state to improve highway safety. The 
goal of the agreement as currently drafted is to support engineering solutions to hazardous areas 
of the roadway, and the agreement specifies that the crash data submitted will be used to address 
roadway hazards. The draft MOA is a five-year document that would commit the tribal council 
to sharing data, while the state would agree to provide training and technical assistance to law 
enforcement agencies submitting data. 

For tribes interested in improving their crash reporting, the general principles are: 

■ officers should fill out reports as soon as a cra.sh has occurred; 

■ supervisors should check the forms for completeness; and 

■ the tribe should both maintain an internal file of all crash reports and send copies to both 
BTA and SDDPS. 

Three different pathways to better reporting are described in detail in the report, based on best 
practices among tribes in South Dakota, tribes in other areas of the U.S., and other states’ 
experiences. 

The first pathway is a short-term solution, using paper filing and basic data tracking methods. 
Law enforcement officers fill out a crash report on site, using a paper form. The tribal or BIA 
law enforcement office keeps a copy of the crash report form, keeps a tally or a list of all crashes 
in a central ledger, and sends a copy of the report form to the SDDPS and the BIA. Several tribes 
are already using some permutation of this process, sometimes listing crashes in a spreadsheet to 
keep count and to be able to perform basic analysis. SDDPS can also provide reports to tribes 
based on the crash reports sent in. 

The second and third options involve computerized solutions. Tribes have the option of 
purchasing and using an off-the-shelf software package for tracking crashes, such as the Cisco, 
Global, New World, and CRIS software that tribes already use in South Dakota. A key to using 
this software is to budget for technical support, because several law enforcement agents said that 
although they had software, it was not always working properly. Alternatively, tribes can choose 
to use the Traffic and Criminal Software (TraCS) package, a software tool for motor vehicle 
crash reporting that will soon be available from the SDDPS. One of the main advantages to 
TraCS over other software is that staff at SDDPS, the Highway Patrol, and others will be trained 
on the software, and SDDPS will be able to provide technical assistance directly to tribes that use 
the software. Tribes may need to check the compatibility between TraCS and other software 

^ Approved text from discussions among three South Dakota agencies: Highway Patrol, Department of Public Safety, and 
Department of Criminal Investigation. Provided by Pat Winters of SDDPS on December 6, 2006. 
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systems they are using for computer-aided dispatch, citations, and other parts of the criminal 
justice system. 

Recommendations 

The study team made five recommendations to South Dakota agencies at the end of the research. 

1. The South Dakota Department of Public Safety should expand its training on crash reports for ail 
tribal and BIA law enforcement officers, tailored to tribal law enforcement. 

Individual training needs at each tribe should be assessed and the standard state 
curriculum should be tailored as much as possible to improve tribal and BIA law 
enforcement officers’ knowledge of the South Dakota crash report form. In addition, the 
state should focus on the details about each crash that are required under the Model 
Minimum Uniform Crash Criteria (MMUCC)^ This will help tribes to work with the 
internal data processes they develop, while producing the crash details that are needed for 
SDARS. 

The training may take the form of one-on-one training with South Dakota Highway 
Patrol officers, or a “train-the-trainer” model for each reservation. The Highway Patrol is 
currently working with some tribal police officers at Oglala Sioux Tribe, and future 
training programs should build on this experience. SDDPS could alternatively develop 
software that would guide law enforcement officers on tribal lands through the crash 
reporting form. 

Training needs, including incentives for law enforcement officers, should be discussed 
individually with each tribe. Training is already available to tribal and BIA law 
enforcement officers, free of charge, from the SDDPS Department of Criminal 
Investigation, and promoting awareness of this training for tribal and BTA police could be 
helpful in itself. 

2. The South Dakota Department of Transportation should work directly with tribal councils to 
establish crash reporting as a priority for law enforcement on tribal lands. 

The state should meet with tribal councils to establish memoranda of agreement with 
tribes describing the crash data that should be submitted, and the limits on its use once it 
reaches the state. Staff at the SDDOT have already prepared a draft MOA that commits 
tribes to sharing crash reports with the state in a compatible format to be agreed on. In 
return, the state would commit to providing technical support and training for the use of 
the crash report forms, and to maintaining the confidentiality of the data insofar as 
possible. The MOA covers a five-year period as currently drafted. 


^ MMUCC are a voluntary set of guidelines that help states collect consistent, reliable crash data that are more effective for 
identifying traffic .safety problems, establishing goals and performance measure.?, and monitoring the progre.?s of programs. 
(National Highway Traffic Safety Administration, Accessed at: http://\vww-nrd.nhtsa.dol,gov/dcpartmcnls/nrd- 
30/ncsa/MMUCC.html) 
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The MOA should be signed with nolifieation lo the tribal or BIA law enforcement 
agency, with the awareness that tribal councils set policy for law enforcement on 
leservalions. White only a few tribes have explicit policies against reporting crash data to 
the state, data collection on crashes tends to have a low priority, even for internal uses. 
Passing a tribal resolution that crash data should be collected at the tribe would improve 
the reporting process. 

A major concern for tribes has been double jeopardy, whereby an offender could be cited 
both by tribal or BIA police, and by State police after a crash report is submitted This 
concern should be addressed directly in the MOA to assure tribal members that they will 
no* be cited both in tribal attd in the slate criminal system. 

SDDOT should pursue MOAs with tribes within the larger context of transportation 
improvements, emphasizing the fact that crash data will bolster the case for making 
roadways safer. SDDOT is currently conducting consuhation meetings with each tribe on 
transportation issues, and crash reporting could be woven into those meetings. 
Alternatively, SDDOT staff could visit tribal governments specifically to address crash 
data sharing agreements. However, putting the crash data agreenwnts in a larger 
framework of transportation issues is still important in this context. 

). Tht South OakoU Oapartmant 01 PuMIc Safety thculd encouraga and facilitate grant applications 
from tribes to support tribal efforu to kistituta mors effective Msmal proceases to record and track 
crash data. 

The state dau system will benefit from a better interruil data collection system at each 
tribe. Improvements should be explicitly ctKouragcd under a grant program administered 
by the SDDPS. The grants could be provided for each tribe to institute or improve its own 
crash dau processing system including procedures. sufTing, and a tracking system, 
potentially using software. It could also be a thorough filing system for paper with 
records kept in a ledger or a well-mainuined spreadsheet Some reservations already use 
software for this puipose. as discussed above, and others may benefit from instituting 
software or improving their training on ft. The SDDPS grant program would support the 
development of an action plan at each tribe that will achieve specific goals for its dau 
processing system, starting from the current sutus of crash reporting on that reservation. 

NHTSA provides funds through its 408 program specifically lo improve traffK records. 
This is a possible funding source for this recommendation. A successful application for 
408 funding would require a 20 percent match from the tribe or the Indian Highway 
Safety office, and buy-in from BIA and FHWA. This funding has been approved only for 
the purpose of improving stale dau systems, so tribal improvements would have lo be 
tied to SOARS. SDDPS may be able lo locale other funding sources for this 
recommendation as well. 
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4. The South Dakota Department of Public Safety should make reporting as easy as possible for tribes. 

The SDDPS can ease the transfer of data by implementing various technological and 
personnel measures. For example, if a tribe has a complete data processing system on 
site, such as the Cisco system, the SDDPS can work to accept electronic data exported 
from those files. In the course of the research, Cisco expressed an interest in developing a 
report that would essentially mirror the SD crash report form. The slate may also benefit 
from devoting information technology staff time to working with law enforcement 
assistants and other staff at tribes who work with crash data systems. 

For tribes with privacy concerns, accepting crash reports without personal identifiers will 
be vital to the data submission process. Crash reports would still contain all other details 
about the people involved in the crash (date of birth, sex, etc.), and could simply use a 
generic name (“Jane/John Doe”). Tribal concerns about privacy are a significant barrier 
for some tribes, and SDDPS can build trust with those tribes by focusing on the safety 
issues and relaxing personal identifier requirements. 

5. The South Dakota Department of Transportation should motivate crash reporting by actively 
facilitating the identification of rural hazards on tribal lands and by funding improvements. 

By focusing on rural roadway hazards on tribal lands, the South Dakota DOT can 
strengthen the motivation for tribes to improve their crash reporting systems. The Hazard 
Elimination Program, part of the federal Highway Safety Improvement Program, is a 
potential source of funding for this. A requirement for the application process for these 
funds would be a crash analysis of the location where the safety measure will be 
implemented. The DOT can clarify the process of applying for this set-aside by outlining 
clearly the type of information required in the application. 

Road safety audits should be conducted to supplement crash data in identifying roadway 
hazards, since low traffic can mask serious safety problems on rural roads. As a model 
for this type of program, the Thurston Regional Planning Council (Washington) created a 
set-aside for rural areas from their federal Surface Transportation Program funds. In this 
program, smaller places were not matched up against large cities in competing for 
roadway improvement funds'^ (FHWA 2006). 


FHWA 2006. Case study; "Thurston County, Washington; Partnership between Tribes and an MTO” accessed at: 
ht(p:/Av>vw.f1iwa.<lot.ir<>v/hfD/tribaltransytti)cs/H«.shington.htn> 
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Problem Description 

This problem description below comes from the request for proposals issued by the technical 
panel for the project. The problems found in the field in the course of the research were generally 
consistent with these suggested factors. 

Tribal and state government agencies have an acute need to improve traffic crash reporting to the 
South Dakota Department of Public Safety (SDDPS) from tribal lands in the state. Improved 
crash data would enable the state and the tribes to apply more successfully for funds from the 
Bureau of Indian Affairs (BIA), the Federal Highway Administration (FHWA), and the National 
Highway Traffic Safety Administration (NHTSA), and make the appropriate investments in 
safety improvements. Some tribes arc also concerned with the difficulty of making insurance 
claims when BTA records must be requested through the Freedom of Information Act, which is 
the case on four reservations in South Dakota. 

A 2005 study by Purdue University researchers, commissioned by the South Dakota Department 
of Transportation, had estimated actual crashes on tribal lands in South Dakota, and had shown 
that their estimates were much higher numbers total crashes reported to the SDDPS. For 
example, in Shannon County, 72 crashes were report for 2003; the Purdue study estimated the 
actual total number at somewhere between 1 52 and 3 14 for that year.^ 

Some possible factors in the under-reporting were identified before the study was conducted, and 
are listed below in three categories. 

Factors in Crash Reporting 

Tribal Law Enforcement Capacity for Reporting 

■ a shortage of experienced law enforcement staff, resources, and training 

■ lack of clarity or understanding of state reporting requirements 

■ limited availability of electronic databases and other information technology 

Standardization of Reporting Methods 

■ varying crash reporting policies among tribal administrations 

■ conflicting requirements by the State of South Dakota and the Bureau of Indian Affairs 

■ differences in crash investigation and reporting protocols 


Purdue University’s Center for the Advancement of Transportation Safety (2005). “Factors Contributing to South 
Dakota Crash and Fatality Rates,” Final Report SD2003-t5, for the South Dakota Department of Transportation 
Office of Research. Pages 108-127. 
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Issues of Tribal-State Relations 

■ concerns about ultimate uses of crash data and potentially negative impacts to tribal 
members 

■ concerns about driver privacy 

■ poorly established networks of communication among agencies 

■ inadequate institutional arrangements between state and tribal agencies 

The three categories described above illuminate the central barriers to improved reporting, each 
with potential solutions. The first category. Tribal Law Enforcemenl Capacity, is a barrier 
internal to tribes that the state may overcome through increased assistance to the tribes, in the 
form of staff time, funding, and technological assistance. The second category of barriers, 
Standardization of Reporting Methods, could be overcome through a review of reporting 
methods to establish a process for bringing reporting into a single standardized form. The third 
category of barriers, Issues of Tribal-State Relations, is possibly the most important because it 
forms a part of the barriers in the other two categories as well, in that a tribe must have a good 
working relationship with the state in order to bring its capacity and reporting methods into line 
with the needs of state crash reporting. 

These barriers stand in the way of improved traffic crash reporting, but more importantly, they 
prevent the state and tribes from addressing roadway conditions that contribute to crashes, 
injuries, and fatalities on tribal lands. 
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Objectives 

The project's technical ovenight panel derined five objectives for thb study: 

Objacthrs 1. To daacflM and avaluata cnah taporting pcacticaa uaod on tha nbia Indbn ratarvallons wWt 
lands in South Dakota. 

This objective was necessary to undenrand the cutrcni suie of crash repotting on tribal lands, 
and to undcrstaiid in what way the current practice can be improved. 


The ICF Team visited each of the nine reservations in South Dakota, shown on the map below, 
and talked with tribal oitd BIA suff. who described the current practice at each tribe. The results 
of these vbiu have been reported to the technical panel, and ate described below under Findings. 



Objacthra 2. To ktsmiiy barrtars to eomptata and accutau rapotting ol crashaa on rsaarvaliona 
Despite recent elTorts to include tribes in the statewide crash reporting system, most tribes in 
South Dakota do not report crashes fully. A key port of the study was to identily the reasons for 
the under-reporting. 


ssoNor 


ti 


Aa^ovSsr SloMr raUcAr OmS ttoonwr 

M .VWr SnaS OaWw Mm avwnulMM 
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Barriers to better crash reporting were a major topic of discussion, both in site visits and in 
meetings of the technical panel^. In addition, a meeting was held in Aberdeen, SD in September 
2006. The meeting, hosted by the Bureau of Indian Affairs Law Enforcement division, was 
attended by six chiefs of police and several other tribal staff. 

Objective 3. To recommend practical ways to improve the completeness and accuracy of future crash 
reporting on reservations. 

The nine reservations in South Dakota are each unique in terms of governing structure, size, and 
internal coordination. An important aspect of the study was to find a fitting approach for each of 
the tribes to consider. 

The current status of computer systems, general reporting systems, and staffing was assessed as 
part of the field visits. Participants also talked explicitly about what would be most helpful with 
law enforcement officials at the September meeting in Aberdeen. 

Objective 4. To improve the completeness and quality of crash data reported to the South Dakota 
Department of Pubiic Safety from the nine reservations in calendar year 2005. 

Prior to the study, the data that had been reported to the South Dakota Department of Public 
Safety for 2005 were meager for some reservations. During the field visits, the ICF team 
attempted to retrieve full crash data on as many crashes as possible from tribal records. This was 
only possible on one reservation. On the other reservations, unless they had already been 
submitted, full crash reports were incomplete, missing, or held in confidentiality by law 
enforcement officials. 

While full crash reports were not available, the team did collect incident reports, which contain a 
few facts about each motor vehicle crash. The incident reports allowed the team to assess the 
number of crash reports that should have been collected for each tribe in calendar year 2005. It is 
unclear whether the true number of reportable crashes is actually higher or lower than the 
number of crashes collected on incident reports. Some of the incident reports may have been for 
incidents under $1,000 in damage, and with no injuries, that are not reportable under South 
Dakota statute. The dollar value of property damage was typically not available in incident 
reports. On the other hand, some crashes may have gone completely unreported, even on incident 
reports. Thus, the number of crashes collected on incident reports should serve as a rough 
baseline for future year crash data collection. 

Objective 5. To facilitate agreements between tribal governments and the South Dakota Department of 
Transportation on crash reporting. 

One of the potential barriers identified by the technical panel in its problem statement was 
political opposition to reporting crashes from tribal lands. This arises from various motivations, 
described in greater detail in Findings, below. 


^ Panel members arc listed in the Acknowledgements section on page ii. 
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In its interim report, the team recommended that a group be convened to draft a Memorandum of 
Agreement for the state and tribal governments. The draft was conceived as a starting point for 
negotiations between the state and each tribe. 
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Task Descriptions 


Task 1: Review Scope and Work Plan 

Meet with the project's technical panel to review the project scope and work plan. 

The scope and work plan were reviewed as part of the project kickoff meeting, held in Pierre in 
March 2006 with members of the technical panel. Attendees at the meeting discussed some of 
the issues that would come up during visits to reservations, and made suggestions about visits 
and the material to be covered. Panel members pointed out that personal identifiers would be an 
issue with some tribes. 

The kickoff meeting was attended by Linda Bailey and Polly Quick of ICF, and Dan Painter and 
Vernon Shelton from Interstate Engineering. 

Task 2: Interviews and Site Visits 

Conduct interviews and site visits with staff of tribal offices, the Bureau of Indian Affairs, the Indian 
Health Service, the South Dakota Office of Highway Safety, and the South Dakota Department of 
Transportation to identify crash data needs and to describe current crash reporting practices. 

The ICF team, including Vern Shelton from Interstate Engineering, made visits to each of the 
nine reservations in South Dakota in May and June 2006. Dave Huft from South Dakota 
Department of Transportation (SDDOT) also attended most of the tribal visits. In most cases, 
interviews and data collection were conducted on the same visit, but some visits were broken up. 


Table 2: Interviewees at Nine Reservations 


1 Tribe 

Interviewees 

Cheyenne River Siou;< Tribe 

Zane Arpan, Tribal Transportation Planner 

Charles Festus Fischer, Chief of Police 

Rose Mandan, Law Enforcement Assistant 

Crow Creek Sioux Tribe 

Scott Shields, BIA Law Enforcement Officer (Chief of Police) 

Flandreau Santee Sioux Tribe 

Ken James, Chief of Police 

Ray Red Wing 

Lower Brule Sioux Tribe 

Toni Rouillard, Economic Development 

Travis Thompson, BIA Law Enforcement Officer 

Oglala Sioux Tribe (OST) 

Genevieve Ribitsch, OST Department of Transportation 

Connie Johnson, OST Department of Public Safety 

Rosebud Sioux Tribe 

Captain Marlin Enno, Rosebud Tribal Police 

Sgt. Sedlmajer, Highway Safety Officer 

Sisseton-Wahpeton Sioux Tribe 

Gary Gaikowski, BIA Law Enforcement Officer (Chief of Police) 

Standing Rock Sioux Tribe 

Pete Red Tomahawk, Transportation Planner 

Gerald White, BIA Law Enforcement, Criminal Investigator 

David Thompson, BIA Law Enforcement, Criminal Investigator 

Yankton Sioux Tribe 

Gerald Farmer, BIA Law Enforcement Officer (Chief of Police) 
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Tribal staff and BIA law enforcement officers spoke about issues surrounding traffic crash 
reporting with the research team. In each case, interviewees at law enforcement agencies, 
whether tribal or BIA, were asked about their experiences in collecting and using crash data. 
Internal agency procedures, problems with data collection, and problems with sending data to the 
state were discussed. The research team brought up issues surrounding staff time, training needs, 
and political issues with traffic crash reporting. Interviewees were also asked to comment on the 
usefulness of improved reporting. Often, existing software at the law enforcement offices was 
discussed in terms of how easily officers could use it and access reports on crash hot spots. At 
one tribe, a highway safety officer funded through the Indian Highway Safety office was also 
interviewed (Rosebud Sioux Tribe). 

The team was also able to meet with some tribal government officials, and with other tribal staff. 
Dave Huft, of the Office of Research, participated in most of the site visits. 

In addition to the visits to Tribal and BIA Law Enforcement offices, the research team met with 
Pat Winters of SDDPS, and John Weaver and Myrna Buckles of the Indian Health Services. 
These meetings provided background, history, and perspective to the crash data collection efforts 
in South Dakota. Together with Dave Huft of SDDOT, the research team also met with the BIA 
Special Law Enforcement Agents in Aberdeen, Elmer Four Dance and John Long. 

The results from the site visits were summarized for the technical panel in a technical 
memorandum in June 2006. 

Task 3: Preliminary Assessment of Crash Data from Reservations 

From results of the interviews and site visits, make a preliminary assessment of the availability, 
quality, and usability of crash data from the nine Indian reservations with lands in South Dakota. 

The ICF team entered into computer files all of the data collected by hand from tribal and BIA 
law enforcement files during the site visits. A preliminary assessment of the crash data was 
completed and submitted to the Department of Public Safety for review and comment. The crash 
data collected on site were generally found to have too few details to be included in the South 
Dakota Accident Reporting System, with the exception of crash forms from Cheyenne River 
Sioux Tribe reservation. 

One of the most important things found in this initial assessment was that most data collection 
problems happened in the first phase of data collection, rather than data processing. Most details 
from crashes were not fully described on the reports that existed when the research team visited 
law enforcement agencies. For example, some of the incident reports found showed alcohol 
involvement or weather, but many did not. In addition, the crashes were often not described in 
enough detail to determine whether they were reportable crashes, that is, whether property 
damage only exceeded $1,000. 

Although this initial assessment gave a good first overview of the data collected, the research 
team was aware at the time that there would be some duplication between the data collected and 
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crashes already reported to the state. The final numbers reported in this report, therefore, are the 
definitive crash data figures and should be used to describe the actual number of crashes on tribal 
lands in South Dakota for 2005. 

Task 4; Identify Best Practices in Reporting and Barriers 

From the results of the interviews and site visits, identify best crash reporting practices as well 
as barriers to complete and accurate crash reporting. 

The research team conducted telephone research with other states, tribes, and organizations 
identified by the South Dakota Department of Transportation’s Office of Research to identify 
best practices in crash reporting from tribal lands in other areas. In addition, the team identified 
best practices among tribes within South Dakota. The results of the best practices outreach were 
presented in the Interim Report on the project, and are presented below under Findings. 

Overall, the research team found that crash reporting to the state from tribal lands is an issue in 
most states with significant tribal lands. The relationship between a given tribe and the state in 
question seemed to be the most important factor. Despite the difficulties, officials at tribes, state 
and federal agencies in other areas were able to provide good information on data reporting plans 
that seem to be effective. 

Among the nine tribes with lands in South Dakota, several had exemplary practices in one or 
more areas of crash data collection and processing, and those results are also presented below 
under Findings. 

Task 5: Prepare Technical Memorandum for Review 

Prepare a technical memorandum and meet with the project’s technical panel to review results 
of Tasks 2-4. 

The team prepared an interim report that functioned also as a technical memorandum on the data 
collected to date, the interviews conducted, and the status of the study. The research team also 
recommended two pilot projects as part of this technical memorandum, one on training for law 
enforcement officers, and the other to draft a sample memorandum of understanding (MOU) that 
could be used to establish a reporting relationship between each tribe and the state. After the 
panel meeting to review this report, smaller groups were established to meet and implement the 
two projects. 

June Hansen of the SDDOT Office of Civil Rights has the draft MOU currently. The training 
discussion resulted in a description of training to be offered that would be inserted directly into 
the MOU. Existing training opportunities with the South Dakota Highway Patrol were also 
discussed and are described in the Findings below. 
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Task 6: Estimate Current Crash Reporting Rates 

From the examination of available crash reports and databases available on each of the nine 
reservations, develop estimates of current reporting rales and rales that might be achieved 
through improved procedures. 

The team conducted an analysis of the crash data collected from reservations in South Dakota. 
The analysis was descriptive, not a statistical prediction. The research team consulted with the 
project manager and decided that a statistical prediction similar to those presented in the 2005 
Purdue Study would not be significantly better, since the underlying data would not have 
improved through the study. 

Despite the simple nature of the analysis, the research team was still able to establish that crashes 
were under-reported by approximately 64 percent overall for 2005. In some tribal areas, no 
crashes were left unreported by law enforcement; in others, crashes were under-reported by up to 
89 percent. 

These figures are based on the crashes reported to the state within the Census 2000 boundaries of 
tribal lands. It is important to note that some state roadways cross within these boundaries, and 
the crashes on those roadways would be counted here as within those boundaries. The Census 
2000 boundaries were an improvement over the use of complete counties, which was the method 
used by the 2005 Purdue Study. While imperfect, they provided a good estimate of total crashes 
on tribal lands, especially those that are not contiguous with county boundaries. 

Task 7; Identify and Submit Unreported Calendar Year 2005 Crashes on Reservations 

From crash reports and databases available on each of the nine reservations, identify calendar 
year 2005 crash reports that could be, but which have not yet been, submitted to the South 
Dakota Office of Highway Safety. In cooperation with local authorities, prepare a supplemental 
submission of that data to the South Dakota Office of Highway Safety. 

During data collection, the team found that several tribal law enforcement agencies did not have 
complete crash data on file. Generally, the law enforcement files contained incident reports, 
which have a brief narrative description of each crash, but not a full crash report. One exception 
was the Cheyenne River Sioux Tribe, where the tribal police department shared approximately 
70 full crash reports with the study. Some of the crash reports were not reportable under the state 
definitions, but 52 were entered into the South Dakota Accident Reporting System (SDARS). No 
other crash reports could be filed in SDARS because the officers had not collected complete data 
on the scene. 

Although collecting full data for each crash would have been preferable, the research team would 
not have been able to reconstruct most of the crashes, especially those with no injury and little 
property damage, from officers’ memory. Reconstructing 685 crashes, those for which tribes did 
not have full data, would have been outside the scope of the project. 
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Two tribes, the Rosebud Sioux Tribe and the Yankton Sioux Tribe, told the research team that 
they had full data on crashes, but did not share the data. These data would presumably have been 
entered into SOARS if the tribes had been willing to share them. 

Task 8: Develop Procedure Change Recommendations 

Develop recommendations for practical changes in procedures, protocols, cooperative 
agreements between agencies, staff levels, training, information technology, and any other 
significant factors to improve the completeness and accuracy of future crash reporting on 
reservations. Estimate the resource requirements and cost of recommended changes. 

The team held a special meeting in Aberdeen in September 2006 to gather input from tribal and 
BIA law enforcement officers on procedure changes to improve crash reporting. Tribal and BIA 
law enforcement officers and assistants from seven tribes in South Dakota attended, including 
four chiefs of police. The following tribal law enforcement agencies were represented by their 
chiefs of police: Rosebud Sioux Tribe; Oglala Sioux Tribe; and Cheyenne River Sioux Tribe. 
The following BIA law enforcement offices were represented: Sisseton-Wahpeton (chief of 
police); Yankton (officer); Lower Brule (officer); and Standing Rock (assistant). In addition, 
several tribal government staff were in attendance, from Lower Brule Sioux Tribe and Yankton 
Sioux Tribe. Staff from the Indian Health Service, South Dakota Department of Transportation, 
and South Dakota Department of Public Safety (SDDPS) also attended. 

The two recurring themes from the meeting were training for law enforcement officers, and 
overcoming political resistance to sharing data. Training emerged as such a significant issue that 
the research team recommended a training-related pilot project in the interim report. Several 
chiefs of police described political resistance from tribal councils, and said that outside roadway 
safety experts, including staff from the state, might be able to help them in presenting a case for 
crash reporting to the councils. Roy Meyer, who attended from SDDPS, also described a grant 
program he hoped to implement. The program could set aside approximately $20,000 per tribe to 
improve crash reporting. 

There was also a long discussion of different software options available to tribes for collecting 
and storing crash data. The Chief of Police for the Rosebud Sioux Tribe discussed the Cisco 
software system that the tribe currently uses. A representative of Cisco was also present at the 
meeting. 
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Task 9: Prepare a Final Report 

In accordance with the Guidelines for Performing Research for the South Dakota Department of 
Transportation, prepare a final report summarizing the research methodology, findings, 
conclusions, and recommendations. 

The research team submitted a draft final report in February, 2007. Review comments received 
from the project’s technical panel were addressed in this final report, submitted in April, 2007. 
Although the entire technical panel had an opportunity to comment, the only significant 
comments received on the report came from SDDOT and SDDPS. 

Task 10: Present Findings 

Make an executive presentation to the South Dakota Department of Transportation ’s Research 
Review Board and the Aberdeen Area Tribal Chairmen ’s Health Board at the conclusion of the 
project. 

Presentations to the Research Review Board and the technical panel were held on February 13, 
2007. The presentation was provided in a Microsoft Powerpoint format, and can be used for 
further presentations after the end of the research project. 

The meeting for the Aberdeen Area Tribal Chairmen’s Health Board will be attended by 
representatives of the project panel rather than the consultant, since the next meeting fell beyond 
the timeframe of the project. In addition, the research team has prepared a fact sheet for 
distribution to tribes and other interested parties at the state to spread awareness of the study and 
the issue. 
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Findings and Conclusions 


Legal Framework 

Tribes, as sovereign nations, are not like other jurisdictions geographically contained in the State 
of South Dakota. They generally do not fall under the jurisdiction of state law, and cannot be 
compelled to submit crash reports as other jurisdictions would. As sovereign nations, the tribes in 
South Dakota have a formal relationship with the Federal government, not the state. 
Consequently, the motivation for tribes to work with other jurisdictions below the federal level 
must be mutual benefit. 

On all nine reservations, all law enforcement services are supported by the Bureau of Indian 
Affairs (BIA). However, five tribes have contracted to provide law enforcement services under 
Public Law 96-638 (generally known as a “638 contract”). In these cases, the tribe administers 
its own law enforcement directly. On four reservations, the BIA provides law enforcement 
directly. This distinction has an effect on crash reporting. BIA law enforcement agencies are 
federal offices, and any crash reports they collect cannot be given to private citizens without a 
Freedom Of Information Act (FOIA) request. These agencies are also one step removed from 
tribal councils. In contrast, the tribal law enforcement offices are employed by the tribal council 
and can sell copies of crash reports directly to the public. Also, BIA law enforcement officers are 
required to go through training at the Indian Police Academy in Artesia, New Mexico. Although 
many tribal law enforcement officers also go through the Indian Police Academy, some are 
trained at the South Dakota Division of Criminal Investigation in the Office of the Attorney 
General. 

The South Dakota Department of Public Safety (SDDPS) collects all crash reports for the state 
under state statute. Other jurisdictions within the state, such as counties and cities, are required to 
use the South Dakota crash report form (DPS-ARl 12/11/03), submit the report to the state 
within three days, and include identification of all drivers involved in each crash. Instructions for 
the South Dakota crash report form are available from the SDDPS Office of Accident Records. 

South Dakota statutes limit the ability of SDDPS to make departures from standard procedures. 
Three major and interrelated issues for working with tribes are: 

1 . Can the SDDPS accept crash reports without names? 

2. If the SDDPS does receive names in reports, could it keep crash records off drivers’ 
license records, if tribes request this? Could it keep crash records otherwise confidential? 

3. Is there a verifiable firewall between crash data at SDDPS and information (such as 
alcohol involvement) used for criminal prosecution by other state and local jurisdictions? 

Under current South Dakota statute, anyone involved in a crash must submit personal 
identification and vehicle registration to an officer. The officer must provide a report of the crash 
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to the state, and the crash report cannot be held confidential. The relevant statute is quoted 
below: 

SDCL §32-34-13: Accident reports not privileged— Fees for locating and furnishing 
reports. Reports pursuant to §§ 32-34-7 to 32-34-12, inclusive, and the information 
contained in such reports is not privileged and may not be held confidential. 

As stated above, tribes are not obligated to abide by state statute in their crash report 
submissions. However, in order to realize some of the benefits of the crash reporting system, 
personal identifiers would be needed. For example, insurance reports can only be requested and 
received if personal identifiers are included in a crash report. 

Tribal, BIA and state law enforcement agencies already cooperate on many issues in South 
Dakota. Law enforcement interests often cross tribal boundaries, and whether the issue is “hot 
pursuit” or drug smuggling and manufacture, law enforcement officers have benefited from a 
cooperative approach. The same can be said for motor vehicle crashes, which relate to many 
other enforcement issues in addition to engineering concerns. 

Currently, the Standing Rock tribe has an agreement with Sioux County in North Dakota that 
allows for cross-deputization of BIA law enforcement officers. This allows them to enforce laws 
with non-tribal members on tribal lands, acting with the same authority as the County Sheriff. 

Conflicts between tribal and state law are another major issue for crash reporting. Some tribes do 
not require driver licenses or vehicle registration, so a tribal member involved in a crash may not 
be able to provide this identification for a crash report. In this case, tribal law would have to 
change to allow for complete reporting. Law enforcement officers did not indicate that this was a 
frequent issue but, unless addressed, the standard procedures for crash reporting will have 
exceptions on those tribal lands with differing laws. 

A major concern for tribal members is double jeopardy, whereby someone cited by tribal police 
could also be cited by the state, for example for reckless driving. South Dakota Highway Patrol 
officers who attended meetings said, however, that this is not a real concern. Citations for traffic 
violations must be issued “at the time,” and cannot be issued in retrospect based on a crash 
report. This fact was not widely known among project participants. 

Crash Data: Importance and Use 

Traffic crashes claim a disproportionate number of lives on reservations in South Dakota. An 
analysis of fatality data from 2001 through 2005, shown in Figure 3, shows that in South Dakota, 
Native Americans have a per capita motor vehicle fatality rate three times higher than whites and 
other groups in the state.^ Public health officials, safety officials, and transportation planners are 


’ Fatalit)' Analysis Reporting System, accessed at http://www-fars.nhtsa.dot.gov/, Census population estimates by race were 
accessed at http://www.census.gov/popest/data.sets.html. Analysis by ICF. 
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all interested in lowering the crash rate on tribal lands in South Dakota for the sake of those 
killed and injured in crashes. 



Figure 3; Motor Vehicle Fatality Rate in South Dakota, 2001 - 2005 
Relative to Native American and White/Other Popuiations 


Source: Census population estimates, Fatality Analysis Reporting 
System. iCF Analysis. 

Native American fatalities accounted for over a quarter of all motor vehicle fatalities in South 
Dakota between 2001 and 2005, as shown in the table below.^ Improving traffic safety on roads 
on and near tribal lands would have a significant influence on overall traffic fatality rates for the 
state. 


Table 3: Native Americans as a Percentage of aii Motor Vehicie Fataiities in South Dakota 


Year 

Native 

American 

White 

Other 

Total 

Percent Native 
American 

2001 

38 

129 

4 

171 

22.2% 

2002 

43 

133 

4 

180 

23.9% 

2003 

58 

138 

7 

203 

28.6% 

2004 

63 

134 

0 

197 

32.0% 

2005 

45 

138 

3 

186 

24.2% 

Total 

5 Years 

247 

672 

18 

937 

26.4% 


Source: Fatality Analysis Reporting System, National Highway Transportation Safety Administration. 


^ Fatality Analysis Reporting System, accessed at http://www-fars.nhtsa.dot.gov/. Census population estimates by race were 
accesijed at http://wv.'v.’.cen.'?us.gov/popest/datasete.html. Analysis by ICF. 
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FE TV Pla Pining 

Most fatal crashes on tribal lands are currently tracked by the state. Even when they are not 
reported to the South Dakota Department of Public Safety (SDDPS) by law enforcement 
agencies, the department is able to use records from hospitals and other sources to record these 
crashes. However, information from all crashes (not just fatal crashes) would allow safety 
planners to better pinpoint hazards. An intersection with one fatal crash may have had 8 non-fatal 
crashes in the same year, but without full information, the location of one Fatal crash could seem 
unremarkable. 

Reduction in lives lost, injuries, and damages is the goal for everyone working in traffic safety 
today. However, NHTSA, FHWA, and other agencies that fund safety improvements and 
programs now require evidence that their funds are making a difference in traffic safety. Without 
past crash data, safety improvement needs are hard to prove and therefore hard to fund. Past 
years' data allows transportation planners to set a baseline and over time measure improvements 
that can be correlated to a corrected problem. 

The BIA Office of Indian Highway Safety funds highway safety officers on several of the 
reservations in this study. These officers are trained in safety-related enforcement activities, and 
often have special training in crash reconstruction and reporting. In order to continue these 
grants, officers are required to report on their enforcement activities and on other safety 
measures, such as number and severity of crashes. 

NHTSA also funds safety-related work, such as seatbelt campaigns, child restraint education, 
and anti-DUI campaigns. NHTSA funds this work mainly through what is known as the 402 
safety program, with other funding available for specific tasks. Tribes can apply for these funds 
through the State of South Dakota. 

Three main safety fund sources and the type of projects they can fund are outlined in Appendix 
A. 

Injur y Prevention: Solving Identified Problems 

Public health workers in a community need data to guide their interventions on injury 
prevention. In the past, the Indian Health Service has provided most of the traffic crash data 
analysis on tribal reservations in South Dakota. Having several years of crash data provides an 
invaluable baseline for interventions on drinking and driving, seatbelt use, child restraint use, and 
other safety issues. 

Once an intervention has been made, showing that the intervention made a difference is crucial 
for public health workers. A project begun in 1991 in the Navajo Nation was able to show a 52 
percent reduction in the fatality rate from motor vehicle accidents over a five-year period, and a 
50 percent reduction in motor vehicle-related hospital discharges. This highly successful 
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program received the 1996 NHTSA Administrator’s Highway Safety Program of Excellence 
Award.^ 

Transpor ta tion Planning 

Crash data allow transportation planners to pinpoint crash hotspots that can be addressed, and 
also allow them to estimate and then measure the results of improvements. For example, a 
dangerous eurve can be improved by clearing sight distance, posting signs that warn drivers of an 
upcoming curve, installing centerline and shoulder rumble strips, improving shoulders, or 
providing skid-resistant pavement surfaces, to cite a few possibilities. Planners use a Crash 
Reduction Factor (CRF) for each type of improvement to decide whether it meets a cost-benefit 
analysis, that is, whether it will reduce crashes enough to be worth the investment. 

To make the best decisions in safety improvements, planners need to know more than just 
location. Other contributing factors — such as the driver’s age, whether the driver was sober, the 
weather, and the lighting — must be assessed. This drives the need for all of the details about the 
crash circumstances that are on a full crash report form. Once hazardous locations have been 
found, the state prioritizes improvements through its Roadside Safety Improvement Program 
each year. The South Dakota Department of Transportation has several sources of funds for 
safety improvements, one of which is the FHWA. In fiscal year 2007, the SDDOT set aside 
$10.9 million for roadway safety improvements in the Statewide Transportation Improvement 
Program, including several small projects for signing and delineation, and a handful of larger 
projects involving reconstructed roadway.” 

FHWA funds several safety grant programs that are administered by the state. The largest is 
called the Highway Safety Improvement Program. This program was funded at just over $1.2 
billion nationally in Fiscal Year 2006. South Dakota received a $10 million apportionment under 
this program for FY 2006. The majority of the Highway Safety Improvement Program fund is 
available for safety improvements on any public roadway selected in the State Transportation 
Improvement Plan (STIP). The Federal transportation act from 2005, the Safe, Accountable, 
Flexible and Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), also 
requires a strategic highway safety plan that builds on crash data to address roadway hazards. 

Generally, FHWA funds are set aside for constructing roadway improvements. However, once 
the state has put a strategic highway safety plan in place, 10 percent of the funds available under 
the Highway Safety Improvement Program are eligible for education, enforcement, and 
emergency medical services. 


^ Traffic Safety Digest, Fall 1998. Navajo Nation Seat Belt/Community Traffic Safety Program. Accessed at: 
littD://n>v^v.nhtsa-doLeov/neo»lc/oulreflch/safcdigc/faHI99H/n5-lfl8.htmi . 

° Bonneson, J. and D. Lord (2005). "Role and Application of Accident Modification Factors in the Highway Design Process.” 
Texas Transportation Institute. Accessed at; httD://rti.t»niu.fdu/docume»tsy0-470J-2.ndl' . 

" Statewide Transportation Improvement Program 2007 -2011, South Dakota Department of Transportation. Accessed at: 
http;//www.sddot.cotn/pe/projdev/docs/2007201 lFundingCatSTIPCompleteApproved.pdf. 
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Insured drivers: How Crash Data are Used 

The first time most people see a crash report is when they request a copy for insurance purposes. 
Insurance companies require this report from law enforcement to substantiate insurance claims. 
On reservations where the BIA provides law enforcement services directly, crash reports are 
considered confidential and cannot be issued from the police station directly to individuals. 
Individuals have to request a copy under the Freedom of Information Act (FOIA), as discussed 
above. This has caused some significant delays for people on reservations who need to make an 
insurance claim. 

The State of South Dakota issues crash reports to individuals for a $4 fee. Insurance companies 
also request crash reports directly from the slate. 

Crash Reporting on Tribal Lands 

During the summer of 2006, the research team visited the nine reservations in South Dakota to 
collect information about current crash reporting procedures and to collect crash reports from 
2005. Each tribe is unique in its operations and in how well its crash data collection is working, 
but the team found some commonalities in terms of the general process used to track crashes. 

Following a description of the current status of crash reporting on tribal lands, possible 
improvements are discussed for each tribe. Because reservations range in size, the staff available 
at their law enforcement agencies, and their computer capabilities, specific improvement plans 
for the short and long term are described for each tribe. 

Figure 4 gives an overview of the issues at each of the reservations in South Dakota, based on 
the results of this study. Each problem area is discussed in more detail below, followed by a 
discussion by tribe. 
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Figure 4: Overview of Crash Reporting Problems by Tribe 
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CuRREi^T Status 

There are two major phases in the crash reporting process (Figure 5). The first phase is primary 
collection. Through the dispatcher, an officer visits the scene of a crash and fills out one or more 
reports on the crash. In talking with law enforcement officers, and collecting reports from tribal 
and BIA law enforcement agencies, we found that many of the problems with tribal crash 
reporting originated in the primary collection stage. 

In the second phase, the data processing phase, either the officer or a law enforcement assistant 
enters the information into the data storage system. Some tribal law enforcement offices have 
software systems, such as Cisco or the Criminal Records Information System (CRIS), to record 
crash data electronically. Others keep crash reports or copies of each crash report in a paper file. 
Some tribal law enforcement offices do not keep copies of full crash reports, and simply submit 
those that are collected to the Department of Public Safety. Each tribe maintains a dispatch log 
and incident reports, which have some of the information on the full crash report. 



Figure 5: Tribal Crash Reporting Process with Complete Tribal Data System 


There are problems in both phases at many tribes. Barriers to crash reporting associated with 
each phase are listed below. 

Primary Collection: Barriers to Reporting 

Training 

A major source of barriers is the disconnect between law enforcement offices on tribal lands, 
state law enforcement, and SD Department of Public Safety (SDDPS) staff. This disconnect 
begins with separate training for officers who plan to work on reservations through the BIA, and 
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continues through the lack of communication about new forms and procedures in place at the 
SDDPS. This disconnect means that law enforcement officers on tribal lands are sometimes 
unfamiliar with the South Dakota crash forms. It also means that personal ties between tribal or 
BIA officers and state officials, which could otherwise improve crash reporting, may be missing. 
This can be remedied in part through training, and in part through extended outreach from the 
SDDPS and from tribal and BIA law enforcement. 

Vehicles Moved 

Removal of a vehicle from a crash scene in order to avoid documentation is a common problem 
for law enforcement across the U.S. While law enforcement officers cannot prevent this from 
happening, a general public awareness of the need to preserve a crash scene may help. 

Law Enforcement Understaffed 

Undcrstaffing is a wide-reaching problem in law enforcement. Officers who are short of time 
may put off writing reports because of other pressing needs. Agencies without enough officers to 
staff shifts will find it difficult to train officers on new forms or provide supervisory assistance 
with reports. Some grant programs, for example from the Indian Highway Safety Program, are 
available specifically to fund staff positions to work on roadway safety with law enforcement 
agencies. 

Crash Reports Not Standard Practice at BIA 

The BIA does not currently require full crash reports, although it does require incident reports. 
Crash reconstruction and reporting are covered during Indian Police Academy training, but it is 
not specific to South Dakota forms. However, the BIA law enforcement division in Aberdeen has 
expressed support of full crash reporting. BIA law enforcement officials told the research team 
that they would support sharing data between reservation agencies and the SDDPS. While only 
four reservations in South Dakota have BIA law enforcement services, the other tribes are under 
contract to BIA for law enforcement services and could be required to provide crash reports to 
the state within that contract. 

Da ta Processing: Barriers to Reportii^g 

Feedback on Forms 

Some reservations reported that when officers complete crash reports and send them to the 
SDDPS, they sometimes did not receive feedback on incomplete or incorrectly completed forms. 
Law enforcement assistants who work on crash reports could also benefit from additional 
feedback about how forms are filled out and the data used. 

Electronic Data Systems Not Compatible 

Software systems for crash records do not conform to a standard across the United States, 
although there are several efforts underway to create a more uniform data standard. Most notable 
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are the Model Minimum Uniform Crash Criteria, or MMUCC.^^ Software for crash systems is 
usually purchased together with other modules for tracking dispatch calls, citations, and other 
types of infractions. While SDDPS will soon be providing TraCS as alternative software for 
tracking crashes, compatibility with these other criminal justice databases will be key to creating 
data files that can be transferred directly. This is not a problem isolated to tribes or to South 
Dakota. Wisconsin DOT is currently working on a compatibility project with 49 types of 
software used by tribes, cities, and counties across Wisconsin. 

Tribal Data Systems Inadequate 

Most tribal and BIA law enforcement agencies reported dissatisfaction with their hardware and 
software systems. A frequently mentioned problem was a lack of technical support for the 
software that had been purchased. They also sometimes lacked trained personnel to work with 
the software, and many did not have a routine for data entry. Data reporting was reported to be 
working best at Rosebud Sioux Tribe, where a highway safety officer monitors the crash data 
entry and makes sure that officers have filed their reports. Having trained personnel and 
established procedures has helped the Rosebud law enforcement agency to maintain a good tribal 
data system for its own use. Other tribes often lacked both. 

Political Concerns 

Tribal sovereignty is a major concern in law enforcement. On one site visit, law enforcement 
officials said that the South Dakota Highway Patrol had been banned from the reservation by the 
tribal council because of a traffic stop. Historically in South Dakota, statistical data have 
sometimes been used to support criticism of tribal governments and members. Tribes may need 
assurance that die only use of crash data collected on tribal lands will be to improve traffic 
safety, not to criticize accident rates or to support criminal investigation or any other effort. 

The political barriers are worsened because of an indistinct relationship between reporting crash 
data and improving traffic safety. While the South Dakota Department of Transportation 
(SDDOT) funds hazard elimination in cities and counties directly, some tribes have not received 
state funds to fix hazardous locations. Tribal and law enforcement staff at several tribes said that 
in some cases they had tried to establish the need for a signal or other improvement, but could 
not show crash data to indicate a problem. 

Tribes are not under the same obligations as cities and counties to report crashes to the South 
Dakota Department of Public Safety (SDDPS). To stimulate better reporting from tribes, the 
SDDPS may need to explain how its crash data collection system can benefit tribes. 


MMUCC are a voluntary set of guidelines that help states collect consistent, reliable crash data that are more effective for 
identifying traffic safety problems, establishing goals and performance measures, and monitoring the progress of programs. 
(National Highway Traffic Safety Administration, Accessed at: http://www-nrd.nhtsa.dot.gov/departments/nrd- 
30/ncsa/MMUCC.html) http://www.mmucc.us/. 
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On some issues, tribal governments differ significantly from one another. Several tribal 
representatives have stated that their tribal councils will not support submitting crash reports 
with personal identification of the people involved. On the other hand, representatives from the 
Lower Brule Sioux Tribe have said they would like to shorten the wait for crash reports for 
insurance purposes by having the reports go to the state. They understand that names and other 
personal identification would have to be included for this purpose. 

Data Collected on Tribal Lands for 2005 

It is important to note that data collection for this study could only address information 
accessible in the data processing part of the normal process shown in Figure 5. This section 
describes the data the team was able to collect, and discusses how the barriers described above in 
the section above affected the data collection effort. 

Tribal law enforcement officers were asked to provide access to data on crashes from 2005 at 
each reservation. These data were input to a database for analysis in this study. Where crash data 
were available on South Dakota crash forms, the information was forwarded to the South Dakota 
Department of Public Safety with permission from the tribe. 

Primary collection problems hindered crash data collection for this project. On many 
reservations, crashes were not reported on crash forms, even for internal tribal use. In many 
cases, officers filled out an incident report, but not a full crash report. Table 3 shows an overview 
of the data collected for 2005 as part of the study. 


Table 4: Crash Data Collected for 2005 from Tribes in South Dakota 



Crash Reports 

Incident Reports 

Dispatcher Log 

Other -Tribe Interna! 


YES 




-r-|EC!Z»{ 



YES - -- 



(already submitted to DPS) 






:■ 







YES 





YES -INCOMPLETE 




YES 



SOME 

. 



Yankton 




YES 


The table shows clearly that full crash reports, the ideal form of crash reports for entry into the 
South Dakota Accident Reporting System (SDARS), were often not completed at the time of the 
crash and were not available for collection. The other types of reports collected generally did not 
have the same details about each crash as the South Dakota form, and so are not compatible with 
SDARS. 
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While the Rosebud Sioux Tribe has a tribal data system using Cisco software, it did not share its 
complete crash data with the study. The Rosebud crash files would be a good test case for 
sharing data electronically with SDDPS, since tribal law enforcement officers collect many of 
the same details on each crash but input them using their own software (without a paper form). 

One reason for the lack of full crash data collection on many reservations is that the BIA has 
previously only required an incident form to be filled out for each crash. These incident forms 
arc not tailored to crashes. The same form is used for burglaries, assaults, and other incidents. 
However, BIA staff interviewed by the study team say that the agency is not opposed to 
requiring the use of the South Dakota crash form. 

One tribe, the Yankton Sioux Tribe, stated that while they had an internal file of full crash 
reports, they could not share those full reports with the study for political reasons. 

Mapping the crash data is of special interest to this study because of the role that roadway 
engineering has in crashes. The study team has made a special effort to collect location 
information from each tribe, but this process is incomplete. The team collected location 
information about crashes from the Oglala Sioux Tribe, Lower Brule Sioux Tribe, Standing Rock 
Sioux Tribe, and Sisseton-Wahpeton Sioux Tribe. 

Current Data Processing Systems at Tribes 

The data processing phase is problematic for most tribes in South Dakota. In interviews, 
representatives of most tribal and BIA law enforcement agencies in South Dakota said they 
would like to improve their internal data processing and tracking effort. Each agency in South 
Dakota has some form of internal data processing for every call that officers go out to address, 
including crashes. Most of the data systems do not track all of the details about crashes that could 
be useful for crash analysis, although some are more effective than others. 

In all of the tribal and BIA law enforcement offices visited, the most complete list of crashes was 
found in the log kept by the dispatcher. Dispatch logs typically recorded the type of crash, 
whether anyone was injured, and the location, time and date of the crash. 

Incident reports on crashes are typically kept on file with other incident reports at the law 
enforcement offices, either by date or by officer. If a crash report is filled out, or if other 
investigations are made, those reports are filed with the incident report. The reports at most tribes 
are entered into an electronic record-keeping system, but most of these systems only record the 
information from the incident report. At some tribes, law enforcement assistants or other staff 
members also keep a separate spreadsheet to record all incidents by type or all crashes with more 
detail. 

Several software packages — including CRIS, Global, Cisco, and New World — are in use at 
tribes for data tracking. Software support and hardware support are lacking or insufficient for 
some tribes. Internet access is also difficult for some or, for BIA law enforcement agencies, 
prohibited. While some tribes have a data system specialist to work with the software, several do 
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not. They rely on long-distance help from a software provider or from BIA information 
technology support. 

None of the electronic data tracking systems at tribes in South Dakota are currently compatible 
with SDARS. Rosebud Sioux Tribe, where law enforcement officers expressed satisfaction with 
the Cisco software system, is currently working to create an interface with SDARS. This 
interface would allow the tribe to submit crash reports without filling out a South Dakota crash 
report in addition to putting the crash data into the Cisco system. 

Results of Analysis of 2005 Crash Data 

The State of South Dakota had not received complete crash data from reservations for 2005 prior 
to this study, with the exception of Flandreau Santee Sioux. In the course of the study, the team 
attempted to retrieve crash data in person from each of the nine reservations in South Dakota. At 
six reservations, the study team retrieved data from files under the supervision of law 
enforcement agents and assistants. In two cases, the Rosebud Sioux Tribe and the Yankton Sioux 
Tribe, a list of crashes was provided by the law enforcement agency. At Flandreau Santee Sioux, 
all data had been provided to the state previously, and was reviewed on site by the study team. 

The data collected from each tribe was checked for duplication against the South Dakota state 
files. Crashes that were evidently non-reportable (for example, in parking lots and not in the 
public right-of-way) were also removed. The total number of crashes collected is shown in 
Figure 6 by tribe. 

The number of crashes reported from ‘‘before” the study, shown in Figure 6, represent crashes 
occurring within reservation boundaries, as defined by the Census 2000 boundary files. These 
crashes represent both those that were reported by tribal and BIA law enforcement, as well as 
crashes reported by other agencies, such as the South Dakota Highway Patrol. 

Prior to the actual data collection, another team of researchers from Purdue University had 
estimated the total crash numbers for South Dakota counties with Indian reservations^^ The 
results of their calculations are shown in Figure 7, in comparison to the data collected as part of 
this study for 2005. Note that the Purdue study estimated county-wide crash numbers, and some 
reservations coincide more neatly with county boundaries than others. While the Purdue study 
focused on counties, the ICF team extracted only crash data from reservation lands. 


' ^ Purdue study, pages 1 02- 121, 
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Figure 6: Motor Vehicle Crashes for 2005, Before and After Study, 

Within Reservation Boundaries as Defined by 2000 Census 
Source: South Dakota Accident Reporting System (SOARS) data, summarized geographically by ICF, 
and Tribat/BIA Law Enforcement data collected during the study. 

The results from this study are closer to those from the Purdue study in counties where the 
reservation lands dominate, such as Jackson, Shannon, and Todd Counties. In counties where the 
reservation jurisdiction is limited, such as Charles Mix County, the additional crashes added 
from Tribal and BIA law enforcement agencies does not change the total significantly. 

One of the remarkable things resulting from the lack of complete crash data on tribal lands was 
the high percentage of fatality crashes included in the database. As shown in Figure 8, fatal 
crashes only represent 1 percent of all reported crashes in South Dakota. Including the crashes 
collected from tribes, which were ail injury or property-damage-only crashes, reduces the 
dominance of fatality crashes significantly. 

It is probable that even with improved data processing from tribes, as shown with the crashes 
collected by the study, all crashes are not captured. This is partially because not all crashes are 
reported by those involved. Still, with the additional data on crashes, the share of fatal crashes on 
Pine Ridge, for example, falls to approximately six percent, much closer to the statewide 
average. 
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Figure 7: Comparison of Purdue Study Predictions and 2005 Data Reported and Collected for Selected 

Counties 

Note: The Purdue study predictions cover six years for the counties they identified as having a high percentage of Native American 
population. 

‘Crashes coilected for 2005 from reservation lands covering multiple counties are assigned to counties roughly by geographic 
area. 


Table 5 shows a breakdown of the crash data reported to SDDPS prior to the study and those 
collected directly from Tribal and BIA Law Enforcement agencies as part of the study. 

In addition to tabulating the crash data for tribal lands, the team mapped crashes on reservations 
where information was available about crash location. Maps are shown below by tribal 
reservation. 


Purdue study, pages 115-120. 
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Crashes are shown by reservation lands as defined in 2000 Census boundary files. 

Figure 8: Fatal Injury Crashes as a Share of Total Crashes, Before and After Including Study Data Collection 
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Tabie 5: 2005 Crash Data identified Prior To and During Study 


Tribal Area 

Reported to State 

Collected by Study 

Total 

Cheyenne River Sioux 

72 

52 

124 

Crow Creek Sioux 

26 

85 

111 

Flandreau Santee Sioux 

5 

0 

5 

Lower Brule Sioux 

11 

40 

51 

Oglala Sioux/Pine Ridge 

57 

288 

345 

Rosebud Sioux 

24 

203 

227 

Sisseton-Wahpeton Sioux 

114 

34 

148 

Standing Rock Sioux 

50 

21 

71 

Yankton Sioux 

54 

14 

60 

Total 

413 

737 

1,150 
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Improving Crash Reporting: Tribe by Tribe Analysis 


Lower Brule Sioux Tribe 



Paper - incident report 

Format 

Paper - some SD reports; 


Software - CRIS 

Filing Procedure 

Paper file, by date, with other incident reports 

Data Summaries 

None 

Data Mapping 

None 

Law Enforcement 

BIA 


At Lower Brule Sioux Tribe, the BIA law enforcement agency worked with the research team to 
pull reports on traffic crashes from paper records. The search did not turn up any full crash report 
forms, but a total of 40 new crashes were found on incident reports. Adding those crashes to 
those that had been previously submitted to the state, a total of 5 1 traffic crashes were identified 
on the Lower Brule Reservation in 2005. All crashes are shown below, on a map in Figure 9. 
Most crashes occurred in the town of Lower Brule. 

The Lower Brule Sioux Tribe law enforcement officers expressed an interest in improved 
software to track crashes on the reservation. The law enforcement office, which is a BIA agency, 
currently uses Criminal Records Information System (CRIS) software. Lack of technical support 
has been a major problem with CRIS for the agency, and officers are not always able to use it. 
The agency is also hampered by a lack of Internet access due to the status of the Cobell v. 
Kempthorne lawsuit, under which the BIA has been disallowed from using the Internet since 
2001 . 

The law enforcement agency is also interested in training for the South Dakota crash reporting 
form. While officers are somewhat familiar with the form, not all officers are using it frequently 
enough to be at case with it. 

The paper filing system at Lower Brule’s law enforcement offices is very thorough, but it does 
not single out traffic crashes in a separate file. The agency had not kept a copy of the South 
Dakota crash forms that had been sent in to the SDDPS. There is no on-site tabulation of traffic 
crashes, although the CRIS software would theoretically be able to track them, if it were working 
properly. 

Of the incident reports retrieved during the study, not all may be reportable under the South 
Dakota definition. For example, some may have had damages less than $1,000. At the meeting in 
Aberdeen in September 2006, some law enforcement officials expressed interest in tracking all 
traffic crash records, not just reportable crashes. This would require the tribes to maintain their 
own databases in addition to SDARS. 
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Crow Creek Sioux T ribe 

Format 

Paper - Dispatcher Logs 

Filing Procedure 

Dispatcher logs kept on file by date 

Data Summaries 

None 

Data Mapping 

None 

Law Enforcement 

BIA 


Crow Creek reservation has a BIA law enforcement agency. The officers are trained at the Indian 
Police Academy in Artesia, NM. The officers use the South Dakota state form to report some, 
but not all, crashes. The law enforcement agency works closely with the Buffalo County Sheriff, 
and with South Dakota Highway Patrol. The Highway Patrol typically does reconstruction if 
there is a serious motor vehicle crash, in which case they also file the crash report. 

Staffing was a major concern for law enforcement officials at Crow Creek, where only three 
officers are currently working at the agency. The tribe is currently working on a law enforcement 
grant to fund more full-time positions. 

Electronic data systems would be welcome at the law enforcement offices. The dispatch system 
is an older version, and the agency does not have any electronic data tracking systems. The law 
enforcement agency sends crash reports to the state to avoid the need for a FOIA request for 
insurance purposes. 

Crashes were not mapped at Crow Creek because of a lack of information. 


Cheyenne River Sioux Tribe 


Format 

Paper - SD crash report forms 

Paper - other report forms 

Filing Procedure 

Law enforcement assistant manages files and data entry 

Six officers are trained on the software system 

Tribal law enforcement agency currently moving to Cisco software for 
data tracking 


Data Summaries 

Built in reports from Cisco 

Data Mapping 

None 

Law Enforcement 

Tribal (Under PL 96-638) 


Cheyenne River Sioux Tribe law enforcement worked with the research team and staff from the 
South Dakota DOT’S Office of Research to extract crash reports from their paper files. In the 
process, they were able to identify 52 crashes that could be included in the SOARS for 2005. The 
research team also submitted 18 other crash reports from Cheyenne River reservation, but those 
were not reportable under state definitions, or were incomplete. Some of the crash reports that 
had not been submitted were the result of a misunderstanding about the criteria for reportable 
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cnshes. The law cnfotcemcM ofllcen had ihoushi lhai ihc >uic was only imercsicd in crashes 
dial happened on primaiy slate roadways. 

The maps in Figure 10 and Figure 1 1 show the difTcrence for Eagle Butte when all crashes are 
included. 


Traffic Crashtts in Eagle Butte 
Cheyenne River Indian Reservation 



200S Prewously Cdected Crashes 2005 Collected by Study 

ngura le Eagla Buna Cntlws. Balore and AAar Sludr Dau Cedacllon 


The internal tribal erash reporting system is maintained by a law enforcement assistant who 
woihs directly with the crash reports and inputs them to the system. The agency recently 
switched from Global software to Cisco, and was in die process of getting the new system 
working at die time of the research team vbil in summer 2006. The Global software system did 
not liack propeity-damagc-only crashes. The software is supported by the BIA Indian Highway 
Safety office, and die tribe is currently sending crash data eslractcd from the system to the BIA 
office in Albuquerque on CD-ROM each month. 

At die time of die site visit, the CTieyeimc River tribal police ageiKy was 3 months into an Indian 
Highway Safety program, with funding for two dedicated highway safety officers in the police 
force. The safety officers are required to spend time doing radar, traffic stops, and prevention 
programs, and to repon the total number of crashes to BIA every month. The grant also went 
toward the implementation of the Cisco crash reporting system. 

Crash forms are generally filled out by the responding officer, unless die crash is serious. In 
those cases, one of the highway safety officers is called to die scetic of the crash. The agency 
now has one officer trained in full crash rcconsliuclion. made necessary in port because the tribal 
council does not currendy allow South Dakota Highway Patrol officers onto the reservation for 
collaboration. 
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Flandreau Santee Sioux Tribe 


Format 

SD crash report forms 

Filing Procedure 

Copy on file at tribe; one copy to SDDPS 

Data Summaries 

Tally kept by law enforcement assistant in MS Excel 

Data Mapping 

None 

Law Enforcement 

Tribal (Under PL 96-638; shared with City of Flandreau) 


The Flandreau Santee Sioux Tribe has a special circumstance, in that it currently works with the 
City of Flandreau to fund a single police force. The officers on this police force are cross- 
deputized and function as tribal police officers when they are on tribal lands, and as city police 
officers elsewhere. Law enforcement officers are generally trained at the South Dakota 
Department of Criminal Investigations and are trained on the state crash report form. 

There was no indication on the visit that any crashes were going unreported on the Flandreau 
Santee Sioux reservation, but the research team did discover tliai the officers were not properly 
coding their agency type when they filled out forms for crashes on tribal lands. There is a 
checkbox on the back of the crash report form for “agency type,” and because officers function 
both as city and tribal police, they did not realize they should check off “tribal” for reports of 
crashes on tribal lands. 


Oglala Sioux Tribe 


Format 

Electronic- Excel sheet 

Paper - SD crash report forms (some) 

Filing Procedure 

Crash reports submitted by district police offices to Oglala Sioux Tribe 
Department of Public Safety (OST DPS) in Pine Ridge 

OST DPS collects crash reports and passes reports to SDDPS, and feedback 
to tribal officers 

Data Summaries 

OST DPS keeps an Excel table listing crashes even if no full crash report 
was filed by the officer 

Data Mapping 

None 

Law Enforcement 

Tribal (Under PL 96-638) 


The Oglala Sioux Tribe law enforcement agency has shrunken dramatically in the past several 
years, and the nine districts of the reservation have trouble covering all the law enforcement 
needs with the current size of the force. The Oglala Sioux Tribe Department of Public Safety 
(OST DPS) reported that officers often do not complete crash report forms, and the OST DPS 
pursues crash reports from sergeants and other officers at the district police stations. Crash 
reporting is generally driven by insurance claims, so if the people involved in the crash do not 
have insurance, officers do* not fill out a crash report. 
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The OST DPS currently maintains an internal record of traffic crashes in addition to those that 
are reported on SD crash report forms to the state. Staff at OST DPS have created a spreadsheet 
system for tracking crashes with several details on crashes. The Excel spreadsheet records do not 
match the South Dakota crash form categories or codes, but they allow the OST DPS to track its 
own crashes internally. 

Crash reports can be filled out on paper, using Mobile software, or on a PDF file that can be 
emailed to OST DPS. Most crash reports are filled out on paper and hand-carried by the district 
sergeant to the Pine Ridge OST DPS office, who makes a delivery at least once a week. Only a 
portion of the OST districts have Mobile software capability. 

OST DPS currently uses New World software, but the staff members do not use it for traffic 
crash reports. The dispatch does use the software regularly. The OST DPS had experienced 
difficulties with the software, and were considering options for improving the software when the 
research team visited in Summer 2006. 

The crashes collected as part of the study were mapped with the assistance of OST DPS, as much 
as possible. Figure 12 shows the town of Pine Ridge, and Figure 13 shows the entire Pine Ridge 
Reservation area. 
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Figure 12: Crash Map, Town of Pine Ridge, Pine Ridge Reservation 
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Figure 13; Crash Map, Oglala Sioux Tribe, Pine Ridge Reservation 
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Rosebud Sioux Tribe 


Format 

Electronic - Cisco software 

Filing Procedure 

Information entered by each officer at the end of shift into the 
Cisco system directly; 


Highway Safety officer checks data input periodically 

Data Summaries 

Built-in reports from Cisco software 

Data Mapping 

None 

Law Enforcement 

Tribal (Under PL 96-638) 


Rosebud Sioux Tribe law enforcement is a tribal agency. The tribe has been working under a 
grant from the Indian Highway Safety office for several years, and has implemented the Cisco 
software system to track crash data, in addition to computer-aided dispatch and other modules. 
The law enforcement office has entered crashes into the Cisco system since 2002, and it reported 
general satisfaction with the software. 

Quality control on crash reporting has been strengthened at Rosebud by the Indian Highway 
Safety specialists on staff, who check over crash reports that are submitted by other officers. 
Despite this, officers still often fill out crash reports incompletely, and this remains a minor 
issue. 

The two major issues for crash data collection from Rosebud reservation arc political resistance 
and data compatibility. The Rosebud Sioux tribal council has not approved data sharing with the 
SDDPS, although fatality crash data were reported in most cases. Rosebud law enforcement does 
not fill out paper crash report forms, and there is currently no transfer mechanism between the 
Cisco system and the SOARS. The crash details on both systems are close to the Minimum 
Model Uniform Crash Criteria (MMUCC), so transfer should be possible. 

Rosebud law enforcement has had difficulties creating maps of crashes because of gaps in its 91 1 
Rural Addressing system. The tribal agency is currently working on this issue. The SDDPS has 
plans to complete rural addressing throughout the state, which could provide support to 
improving crash reporting on Rosebud Sioux Reservation as well. 
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Standing Rock Sioux Tribe 

Format 

Paper - Incident reports 

Paper - old South Dakota crash report forms 

Filing Procedure 

Kept in a paper file on site 

Law enforcement assistant processes reports and sends them 
to the respective state (ND or SD) 

CRIS software tracks incident reports 

Data Summaries 

None 

Data Mapping 

None 

Law Enforcement 

BIA 


The Standing Rock Sioux law enforcement agency is directly operated by the BTA. The officers 
are generally trained at the Indian Police Academy in Artesia, NM. Officers are required to fill 
out crash reports, which are sent to either North or South Dakota, depending on the location of 
the crash. A law enforcement assistant sends the reports into the appropriate state. 

For North Dakota, the Standing Rock agency currently uses an electronic form that ofRcers can 
fill in from their patrol cars. The South Dakota form that the agency had on file when the 
research team visited was outdated and several of the crash reports retrieved from its files were 
on that form. The Standing Rock BIA Law Enforcement office did not share crash reports with 
the research team on the original visit, but after a discussion at the September meeting with BIA 
regional law enforcement personnel, 21 crash reports were shared. 

Crash reports are typically maintained by the BIA, unless there is a court case associated with the 
crash, In that case, the crash report is forwarded to the tribal court. Individuals seeking a crash 
report to collect insurance have to file a Freedom Of Information Act (FOIA) request for the 
report from the BIA, unless it was sent to the tribal court. 

The Standing Rock law enforcement officers are cross-deputized to work in Sioux County, ND. 
This allows the BIA officers to act as county sheriffs as well as reservation law enforcement 
officers. Cross-deputization in the South Dakota portion of the reservation has been a topic of 
discussion, but has not come to be. 

The crash data collected from the agency for the South Dakota portion of the reservation was not 
detailed enough for SDARS, but was tabulated as part of this study. The study team was not able 
to map the data because of limited information. 
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Sisseton-Wahpeton Sioux Tribe 


Format 

Paper - dispatcher logs 

Paper - SD crash reports for fatal and s^’ious injury crashes 

Filing Procedure 

Paper files in storage room 

Data Summaries 

None 

Data Mapping 

None 

Law Enforcement 

Tribal (Under PL 96-638), with one BIA officer 


The Sisseton-Wahpeton Sioux law enforcement agency is run under contract by the tribe, with 
the e^fception of one criminal investigator who works directly for the BIA. The agency completes 
full crash reports for fatal and serious injury crashes, but generally not for other crashes. The 
tribe reports that cooperation between the tribal law enforcement and other law enforcement 
agencies in the area is working well, and the agency often calls in Highway Patrol or other 
officers to deal with traffic crashes. 

When the research team visited, the law enforcement agency was working on a grant to buy data 
tracking software through the Justice Department’s Community Oriented Policing Services 
(COPS) program. At that time, the agency was considering a similar system to the Cisco 
software in use at Rosebud Sioux Tribe. 

Because the Sisseton-Wahpeton Sioux tribe operates its law enforcement agency, it is free to use 
the Internet and would prefer an electronic data submission system to submit crashes to the state. 

The main barriers to crash reporting at Sisseton-Wahpeton law enforcement related to training on 
reportable crashes and the crash forms required. Officers had not been filling out crash forms for 
crashes with property damage only, or with minor injuries. Another problem was the lack of any 
centralized data review and summarization process. The crash reports and incident logs were not 
reviewed by supervisors, and there was no central file of crash reports. 


Yankton Sioux Tribe 


Format 

Paper - SD crash report fomis 

Paper- incident log 

Filing Procedure 

Some crashes entered into Excel file 

Others kept on paper file 

Data Summaries 

Excel file 

Data Mapping 

None 

Law Enforcement 

BIA. with some Tribal officers under PL 96-638 


The Yankton Sioux tribe law enforcement agency is managed by BIA directly, but is partially 
staffed by officers paid directly by the tribe. Some officers are trained at the Indian Police 
Academy in New Mexico, while others attend the South Dakota Police Academy. 
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The chief of police at the Yankton law enforcement agency reported that the agency keeps crash 
records on the South Dakota crash report form, but the agency was unable to provide copies of 
the records. Two reasons contributed to the inability to share records. The first is that the tribal 
council was opposed to sharing data with the state, even in statistical form. The second is that the 
agency is governed by the BIA rules on data access and could not allow anyone from the 
research team into the records room. The agency was planning to send crash records to the 
Indian Highway Safety office as part of a grant beginning in Fall 2006. 

A law enforcement assistant pulled crash records from the incident log for the use of the study. 
Unfortunately, the records pulled did not indicate many details about the crashes. The records did 
allow the research team to estimate the total number of crashes on the reservation for 2005. 

Best Practices 

This section first provides best practices for South Dakota, followed by practices reported for 
other states. 

Prim A r y Collection Phase: South Dakota Tribes 

The first step to full crash reporting is high-quality data collection at the scene of the crash. Law 
enforcement officers must be trained in basic crash reconstruction; supervisors must prioritize 
and make time for forms to be filled out; and BTA must implement full crash reporting as part of 
its mission in reservation law enforcement. 

In South Dakota, the Flandreau Santee Sioux Tribe fully reports its crashes to the state. The tribal 
police force operates under special circumstances, however. The tribe and the City of Flandreau 
have formed a combined police department that provides law enforcement services to both the 
city and the reservation. Because of these unique circumstances, the law enforcement officers are 
trained at the South Dakota Police Academy operated by the Division of Criminal Investigation 
in the Office of the Attorney General. By undergoing training that is specific to South Dakota 
law enforcement, the officers are more familiar with the state’s crash report form. 

Several tribes in South Dakota have received grants from the Indian Highway Safety office of 
the BIA. These grants generally provide funds for a highway safety officer who has special 
training in crash reconstruction and reporting. At the Cheyenne River Sioux Tribe, the highway 
safety officer is certified in full crash reconstruction. These officers have multiple duties but, at 
several tribes, they are responsible for crash reporting when they are on duty. At the Rosebud 
Sioux Tribe, the highway safety officer also reviews crash reports made by other police officers. 

Some tribes in South Dakota have law enforcement assistants whose main assignment is to 
process data, including crash data. These dedicated staff persons sometimes assist in the data 
collection process by reminding police officers that reports must be filled out. 
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Da ta Processing Phase: South Dakota Tribes 

The Rosebud Sioux Tribe expressed the most satisfaction with its internal crash processing 
software, Cisco. This system is user-friendly and has a number of built-in reports that have 
helped the tribe in applying for grants, making safety plans, and tracking progress on safety 
measures. The tribe has also received software support from Cisco, which has been helpful in the 
implementation of the system. 

The Flandreau Santee Sioux Tribe has an internal tracking system that is less sophisticated, but 
still effective for some uses. A law enforcement assistant maintains a spreadsheet that lists all of 
the incidents, including crashes, by type. 

The Oglala Sioux Tribe Department of Public Safety also maintains records through a 
spreadsheet format. Staff members who work regularly with crash reports enter information 
about crashes into the spreadsheet, which is typically more complete than the reports filed by 
officers. This allows the OST Department of Public Safety to keep full records of reported 
crashes even though problems with data collection remain. 

Interviews did not reveal high satisfaction with most software products in use. The major 
complaints were difficulty of use, hardware problems (system breakdowns), and lack of support 
for software or hardware. 

Other Tribal Crash Reporting ImprovementEfforts 

Navajo Nation 

The Navajo Nation has a successful crash reporting system with three states — ^New Mexico, 
Arizona, and Utah. According to contacts at the tribal offices, all crashes are reported fully to 
each state. The tribe also maintains its own database of crashes, after filling out a state form on 
paper to send in to the respective state. The database is accessible at each of the .seven districts of 
the Navajo Nation lands. Officers enter data directly into the data storage system, with technical 
support from the Navajo Nation Department of Public Safety. 

The Navajo Nation has been submitting personal identifiers on crash reports since the 1980s. 
However, the tribe and the states are working currently to resolve disagreements about reporting 
driving under the influence (DUI) cases. Details of DUls, such as blood alcohol content levels, 
are omitted from the state crash report forms. The state of New Mexico is currently withholding 
funds for safety initiatives until the tribe releases the DUl-related information. The tribal council 
and the tribal courts oppose sharing the DUI information with the state. 

State of Montana 

The Montana Department of Transportation and the Montana Division of the Federal Highway 
Administration have been working to improve crash data collection and processing for eight 
years. The Montana Highway Patrol has conducted several training sessions on the Montana 
crash report form, and has a standing offer to come and work with tribal law enforcement 
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officers at their request. Originally, the Highway Patrol conducted centralized training, and then 
did follow-up training at tribal and BIA law enforcement offices. 

The Montana efforts to improve crash reporting from tribal lands are now focused on enabling 
tribes to track their crash data internally. Of the seven tribes with land in Montana, four are 
currently using Cisco software to track their crash data internally. The state is working to set up a 
system for electronic data submission. The Cisco data format is currently not compatible with the 
state’s internal data system. Montana is considering purchasing the Cisco software so it can 
manipulate the data it receives from the tribes’ in-house systems. 

The Montana experience to date has not been completely successful, because some tribes require 
more support for their hardware and software systems. Tribes have become interested in having 
more crash data available, however, and some have worked to input data from past years into the 
Cisco system. 

The Cisco installation at the four tribes has been funded and supported by the Indian Highway 
Safety office in Albuquerque. The original plan was to have tribes submit data to Indian 
Highway Safety, who would then share it with Montana. This has not been successful to date. 
The state is now planning to retrieve data directly from the Cisco systems at each of the tribes. 

Inter-Tribal Council of Arizona 

The Inter-Tribal Council of Arizona (ITCA) has been working with tribes to improve crash 
reporting among several member tribes. The ITCA has had limited success to date. The focus of 
the efforts has been on crash data collection and tribal systems for tracking the crash data. 
Submitting data to the State of Arizona has not been a priority for the project. 

Generally, the tribes involved in the efforts are more interested in human factors in crashes, such 
as seatbelt use, speeding, and driving under the influence. Identifying hazardous locations, which 
would be helpful for tribal transportation improvement plans, has not emerged as a primary 
focus. 

Many of the problems identified in the crash data collection and data processing phases in 
Arizona are similar to those found in South Dakota. Law enforcement offices do not have the 
staff time to devote to data collection. Officers dislike filling in reports, and their supervisors do 
not necessarily require them to do so. 

Sending data to the State of Arizona has continued to be problematic. Some tribes do not submit 
any data with personal identifiers attached, and Arizona has been willing to accept the crash 
records without personal identifiers. In spite of this acceptance, tribes have not been submitting 
data regularly to the state, in part because of the staff time demands it represents. Staff have to 
black out identifiers, fax the reports to the state, and re-file them. Some miscommunications have 
also been discovered. One tribe was faxing reports to the wrong fax number at the Arizona 
Department of Transportation, and those reports were not filed. The tribe never received word 
that the reports were not going through. 
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State of Wisconsin 

In Wisconsin, tribes are required to report full crash data to the state because of Public 
Law 280'^. The Menominee Indian Tribe is the only tribe that does not fall under Public Law 
280, and it does not submit crash reports to the state because the state will not accept crash 
reports without personal identifiers. The tribe is concerned about double jeopardy, whereby 
offenses would be actionable both under tribal and state law. 

Training on crash reporting processes has been an issue in Wisconsin. The state recently moved 
to offer dedicated training on crash report forms and process to tribal law enforcement officers. 
The training will be offered at a tribal technical college in northern Wisconsin. 

Tribes in Wisconsin can either use TraCS to report to the state, or a standard paper form. Cisco 
was described as an incompatible software system. Officers can fill out forms on paper in their 
car, or with a laptop in their patrol car, if they have one. In order to maintain their software and 
hardware, the state is working to provide information technology support staff for multiple 
jurisdictions, including tribes, in each region. 

Wisconsin is in the process of bringing all software used in all jurisdictions in the state into 
compatibility with the state’s TraCS software. They currently have grants to create interfaces 
between TraCS and 49 different types of software, because the different software generally does 
not use a compatible data format. 

Pilot Projects: First Steps to Overcoming Barriers to Crash 
Reporting 

Two central issues came out of discussions about improving crash reporting: training tribal law 
enforcement officers to report crashes so that it is easier, and creating a political agreement to 
share data between the state and the tribal authorities. These were each addressed through pilot 
projects after the interim report. 

Training was addressed in the course of the project specifically because of its centrality to 
collecting high-quality data from the site of the crash. The result of the pilot project was a brief 
description of training from the South Dakota Division of Criminal Investigation, the law 
enforcement academy: 

Training in the proper completion of the accident report form will be provided by 
the State of South Dakota. This training will be provided in two formats, one 
being on-site and the other as a train the trainer program depending on the needs 
of the tribal authority. The training will be at no cost to the tribe and will be 

Public Law 280 (P.L. 280) transferred Federal criminal jurisdiction over tribes to six states, including Alaska, California, 
Minnesota, Nebraska, Oregon, and Wisconsin in 1953. Some other states also opted to take on jurisdiction over tribal lands for a 
few tribes. In P.L. 280 states, law enforcement on the affected reservations is under the jurisdiction of the state, meaning among 
other things that the state can require crash reporting. Because of tribal resistance and confusion over jurisdiction in many of the 
P.L. 280 states, 30 tribes have since returned to federal jurisdiction. Tribes have not generally supported P.L. 280, and no 
additional stales may take over jurisdiction under this law. 
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approximately three hours in length. The Department of Public Safety will be 
responsible for the delivery of the report curriculum.'^ 

Elements of this description are reflected in the draft Memorandum of Agreement (MOA), which 
came out of the second pilot project. While many tribal councils have not explicitly refused to 
share data with the state, at least two have done so, and on some other reservations, law 
enforcement personnel interviewed had the impression that the tribal council would prefer them 
not to share data with the state. The draft MOA, as developed by SDDOT, is an agreement to 
exchange crash data between the tribe and the state to improve highway safety. The goal of the 
agreement as currently drafted is to support engineering solutions to hazardous areas of the 
roadway, and specifies that the crash data submitted will be used to address roadway hazards. 
The agreement is set for a five-year period, during which the tribal council commits to sharing 
crash reports with the state, while the state would agree to provide training and technical 
assistance to law enforcement agencies submitting the reports. Appendix B contains the full text 
of the draft MOA. 

Pathways to Full Crash Reporting 

The research team presents several pathways to full crash reporting for tribes in this section, 
along with a discussion of the benefits of each path. Whatever the system, all crash reporting 
must go through the following steps to be complete and accurate: 

Primary Collection Phase 

1. Officer on scene: Fill out crash report. 

2. Supervisor; Check over crash report. 

3. Officer: Correct/Fill in crash report. 

Data Processing Phase 

4. Assistant: File a copy in a crash file in the local law enforcement office. 

5. Assistant: Send copy to SDDPS contact; send copy to BIA Indian Highway Safety. 

6. Assistant: Record crash report in central table, either electronically or on paper. 

7. Supervisor: Check monthly reports from law enforcement assistant against SDDPS 
monthly report. 

The supervisor’s role in the process is key. Checking reports after they are filled out will 
reinforce the training that officers receive and motivate them to complete reports quickly and 
accurately. Checking totals will ensure that the reporting is complete, and will also make 
supervisors aware of current traffic safety problems on the reservation. 


‘^Approved text from discussions among three South Dakota agencies; Highway Patrol, Department of Public Safety, and 
Department of Criminal Investigation. Provided by Pat Winters of SDDPS on December 6, 2006. 
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Of the different format options for reporting, some are more focused on short-term completion, 
while others would likely take longer to implement. The three main pathways are: 

1. paper-based system with paper or computer spreadsheet-based crash tracking at 
tribal/BIA law enforcement agency (short-term achievable); 

2. specialized software for crash tracking, such as Global, New World, or Cisco, tailored for 
tribal needs (medium-/long-term achievable); and 

3. TraCS software for crash reporting, integrated with other tribal data tracking needs 
(medium-/long-term achievable). 

Because the paper-based system is easier to implement in the short term, it can be combined with 
a long-term plan to acquire software for a computerized crash data tracking system, whether 
through commercially available specialized software or with the South Dakota TraCS software. 


Paper-Based System 


Format 

Paper - SD report forms 

Filing Procedure 

Copies in separate crash file, by date 


[Options] 

Data Summaries 

Computer spreadsheet maintained by dispatcher 

Tally by crash factors on paper 

Reports from SOARS tailored for tribe 


[Options] 

Crash Mapping 

Paper map with martrers 

Map from SOARS tailored for tribe 

Requirements 

Training on SO crash report form 

Training on crash file maintenance and analysis 


In the short term, the law enforcement agency would improve data collection and processing 
internally with common desktop software and staff resources. The law enforcement agency 
would focus on training for law enforcement officers and assistants, both on the crash report 
form and on crash file maintenance and analysis. 

With the support of the tribal council and BIA law enforcement, a copy of each full crash report 
collected by the agency would also be sent to the South Dakota Department of Public Safety. A 
SDDPS-generated report describing the crashes on the reservation based on the data sent to the 
state would help with grant applications, traffic safety planning, and transportation planning on 
the reservation. The standard reports from SDDPS summarize crashes by type of crash, 
contributing factors, vehicle type, and animal involvement. SDDPS can also generate maps 
showing crash locations for the use of tribal transportation planners. 


May 2007 


52 


Improving Molar Vehicle Crash Reporting 







183 


In addition to the data maintained at SDDPS, each law enforcement agency should maintain its 
own records and tallies of crashes. This will enable the agency to target corrective actions, 
whether through education, signage, or other safety improvement measures. 


SPECIA LIZED SOFTWA RE SYSTEM 


Format 

[Options] 

Electronic entry through in-car taminals 

Paper crash report at scene of crash 

Filing Procedure 

Electronic entry and checking by officer or assistant at station 

Data Summaries 

Automatic output from software 

Crash Mapping 

Automatic output from software 

Requirements 

Software for multiple computers, depending on agency size 

Hardware for patrol care and office 

Training on crash file maintenance and analysis 

Technical support 


A software system can be implemented at tribal law enforcement offices for tracking crashes. In 
some cases, this would require additional computers and other hardware. Some tribes already 
have such a system in place (see above, in tribe-by-tribe analysis). Using specialized software, 
the BIA or tribal law enforcement agency is able to manage its own data internally. These 
packages usually come with data summaries built into the software. The mapping function of the 
Cisco software does not currently work on the Rosebud Sioux reservation because of a lack of 
rural addressing data, and this issue should be examined when tribes consider different software 
options. 

Software selection is one of the most difficult aspects of this pathway. No agency will want to 
commit funds, time, and training dollars to software that will soon be replaced. Cisco is currently 
working with the Indian Highway Safety program on a pilot of the software on Montana 
reservations, and using Cisco could allow tribes to benefit from this expertise. On the other hand, 
law enforcement agencies that are already using other software should consider compatibility 
issues with other functions, such as computer-aided dispatch and citations. 

While talking with law enforcement agencies about their current software experiences, the 
research team learned that a lack of technical support is a major problem for several tribes 
already using specialized software. Consistent technical support should be built into financial 
plans for software system acquisition. 

For reporting to the SDDPS when personal identifiers are an issue, tribes that use Cisco can 
benefit from the work that Cisco has already done with Indian Highway Safety. The software 
package has been tailored to provide crash reports without personal identifiers to the 
Albuquerque BIA office. This work is being done together with the FHWA Montana Division 
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office, and the Montana DOT plans to use the same crash data without personal identifiers as the 
software is fully implemented. 


Tra CS Software System 


Format 

Electronic entry through in-car terminals 

Filing Procedure 

Electronic entry and checking by officer or assistant at station 

Data Summaries 

SDARS reports 

Crash Mapping 

SDARS mapping output 

Requirements 

Software for multiple computers, depending on agency size 

Hardware for patrol cars and office 

Training on SDARS analysis options 

Technical support 


This solution pathway is very similar to a general solution for specialized software. The main 
advantage for tribes interested in the Traffic and Criminal Software (TraCS) is the large body of 
free technical support provided for this software, both through the SDDPS and through other 
public agencies. TraCS software will be available for use in South Dakota free of charge, and it 
will be tailored for South Dakota Highway Patrol and for SDDPS use. The Highway Patrol will 
be trained in the software and will be able to pass on that training easily to tribal and BIA law 
enforcement officers. TraCS is expected to be ready for use across South Dakota in 2007. 

The one limitation of this software is that it works mainly as a data input tool, although the 
SDDPS can also provide reports and analyses to tribes. Tribes considering this software should 
also consult with the state on the format that reports will be stored in, so that they can ask their 
software providers about compatibility with the other databases and information that tribes are 
tracking through their law enforcement agencies. 

This software will be tailored for data submission to the SDARS system. Tribes that do not want 
to submit personal identifiers may need to establish special protocols to submit data without 
actual personal identifiers, and the state will have to work with the tribes on how that data is 
submitted and whether it will be accepted. 
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Implementation Recommendations 

Five key recommendstkins for the stale have emerged from this study. They address the rote of 
the Slate of South Dakota as well as the nine tribes in South Dakota in improving crash 
reporting. A brief discussion of each recommendation describes its implementation. 

1. Tht South Dakota Dapartmanl of Public Safety ihould expand da training on crash reports for all 
tribal and BU lew anforcement offlcera. tallorad to tribal law enforcemeril 

Individual training needs at each tribe should be assessed and the standard state 
curriculum should be tailored as much as possible to improve tribal and BIA law 
enforcemcm officers' knowledge of the South DakoU crash report form. In addition, the 
Slate should focus on the details about each crash that arc required under the Model 
Minimum Uniform Crash Criteria (MMUCC)'l This will help tribes to work with the 
internal data processes they develop, while producing the crash details that are needed for 
SDARS. 

The training ntay take the form of oncKm-one training with South Dakou Highway 
Patrol officers, or a "train-the^rainer" rruxlel for each reservation. The Highway Patrol is 
currently working with some tribal police officers at Oglala Sioux Tribe, and future 
training programs should build on this experience. SDDPS could alternatively develop 
sonware that would guide law enforcement offKcrs on tribal lands through the crash 
repotting form. 

Training needs. iiKluding incentives for law enforcement officers, should be discussed 
individually with each tribe. Training is already available to tribal and BlA law 
enforcement officers, free of charge, from the SDDPS Ocparuncni of Criminal 
Investigation, and promoting awareness of this training for tribal and BIA police could be 
helpful in itself. 

2. The South Dakota Dapartmant o( Transportation should work drsetiy with Inbal councils to 
astablish crash raporting as a ptiotlly lor law anior ca mant on tribal lands. 

The state should meet with tribal councils to establish memoranda of agreement (MOAs) 
with tribes describing the crash data that should be submitted, and the limits on its use 
once it reaches the state. Staff at the SDDOT have already prepared a draft MOA that 
commits tribes to sharing crash reports with the state in a compatible format to be agreed 
on. In return, the state would commit to providing technical support and training for the 
use of the crash report forms, and to maintaining the confidentiality of the data insofar as 
possible. The MOA covers a five*year period as cutremly drafted. 


MMUCC IR • MtuoWy tel oT iiitdelRet llM help inlet coUcu coi i ilcn l, ttkaMe cnnli dm liwt at more cnocem foe 
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The MOA should be signed with notiPicalion to the tribal or BIA law enforcement 
agency, with the awareness that tribal councils set policy for law enforcement on 
reservations. While only a few tribes have explicit policies against reporting crash data to 
the state, data collection on crashes tends to have a low priority, even for intcntal uses. 
Passing a tribal resolution that crash data should be collected at the tribe would improve 
the reporting process. 

A major concern for tribes has been double jeopardy, whereby an offersder could be cited 
both by tribal or BIA police, and by State police after a crash report is submitted. This 
concern should be addressed directly in the MOA to assure tribal members that they will 
not be cited both in tribal and in the state crimirtal system. 

SDDOT should pursue MOAs with tribes within the larger context of transportation 
improvements, emphasizing the fact that crash data wilt bolster the case for making 
roadways safer. SDDOT is currently conducting consultation meetings with each tribe on 
transpoitation issues, and crash reporting could be woven into those meetings. 
Alternatively. SDDOT staff could visit tribal governments specifically to address crash 
data sharing agreements. However, putting the crash data agreements in a larger 
framework of transportation issues is still important in this context. 

3. Tht South Dakota Dapartnwnt ol PubMc Safety should tncourage and facilltata grant applicaliont 
from tribes to support tribal efforts to Institute more effective kitemal processes to record and track 
crash data. 

The state data system will benefit from a better internal data collection system at each 
tribe. Improvements should be explicitly eiKouraged urtder a grant program administered 
by the SDDPS. The grants could be provided for each tribe to institute or improve its own 
crash data processing system including procedures, staffing, and a tracking system, 
potentially using software. It could also be a thorough filing system for paper with 
records kept in a ledger or a well-maintained spreadsheet. Some reservations already use 
software for this purpose, as discussed above, and others may benefit from instituting 
software or improving their training on it. The SDDPS grant program would support the 
development of an action plan at each tribe that will achieve specific goals for its data 
processing system, starting from the current status of crash reporting on that reservation. 

NHTSA provides funds through its 408 program specifically to improve traffic records. 
This is a possible funding source for this recommendation. A successful application for 
408 funding would require a 20 percent match from the tribe or the Indian Highway 
Safety office, and buy-in from BIA and FHWA. This funding has been approved only for 
the purpose of improving state dau systems, so tribal improvements would have to be 
tied to SOARS. SDDPS may be able to locate other funding sources for this 
recommendation as well. 
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4. Th* South Dakota Dapartmant of Pubic Safety should make reporting as easy as poasibis for tribes. 
The SDDPS can case the transfer of data by impiementing various techrtological and 
persontKl measures For example, if a tribe has a complete data processing sy stem on 
site, such as the Cisco system, the SODPS can work to accept electronic data exported 
from those nies. In the course of the research. Cisco expressed an interest in developing a 
report that would essentially mirror the SD crash report form. The state may also beneni 
from devoting information technology staff time to working with law enforcement 
assistants and other staff at tribes who work with crash data systems. 

For tribes with privacy concerns, accepting crash reports without personal identifiers will 
be vital to the data submission process. Crash reports would still contain all other details 
about the people involved in the crash (dare of birth, sex. etc.), and could simply ase a 
generic name ("Jane/John Doe”). Tribal concerns about privacy are a significant barrier 
for some tribes, and SDDPS can build trust with those tribes by focusing on the safety 
issues and relaxing personal identifier requirements. 

1 Tha South Dakota Doparlmant of Tranaportation should mobvata crash raporbng by setivsiy 
facilitating tha idantlllcation of rural hazards on mbal lands, and fundbig bnprovamanla. 

By focusing on rural roadway hazards on tribal lands, the South Dakota DOT can 
strengthen the ntotivation for tribes to improve their crash reporting systems. The Hazard 
Elimination Program, part of the federal Highway Safety Improvement Program, is a 
potential source of funding for this. A requirement for the application process for these 
funds would be a crash analysis of the location where the safety measure will be 
implemented. The DOT can clarify the process of applying for this set-aside by outlining 
clearly the type of information required in the application. 

Road safety audits should be conducted to supplement crash data in identifying roadway 
hazards, since low traffic can mask serious safety problems on rural roads. As a model 
for this type of program, the Thurston Regional Planning Council (Washington) created a 
sel-asidc for rural areas from their federal Surface Transportation Program funds. In this 
program, smaller places were not matched up against large cities in competing for 
roadway improvement funds" (FHWA 2006). 


^HWA 2006. Cmc iludy "lliMrBMi County. WvImifioA Pvtacnhifihefwccfi Tnlic*Mi4MMK>*«cic<»«ed at 
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Analysis of Research Benefits 

In this study, the research team was able to collect some information on an estimated 737 traffic 
crashes on tribal lands that had gone unreported for the year 2005. This collection shows that the 
previous totals for tribal lands in 2005 underestimated the number of crashes by 64 percent. This 
quantification of the under-reporting problem will allow states and tribes to also measure some 
of the benefits that improvements could bring. 

Improving crash reporting would benefit everyone who uses roadways on tribal lands. Hazardous 
locations on the roadways could be identified and corrected, reducing the number of crashes, the 
number of injuries, and the property damage costs from motor vehicle crashes. Reducing traffic 
crashes has a significant effect on the local economy and on public health. Because of the 
urgency behind improving roadway safety, the study identified some quick fixes for crash 
reporting from tribal lands. Training opportunities for tribal and BIA law enforcement officers 
have been identified, and suggestions for providing the training are made in the 
recommendations. A model Memorandum of Agreement was developed (Appendix B), and 
ongoing meetings between SDDOT will provide a possible venue for discussing an MOA and 
other crash reporting issues. 

A “how-to” outline was also provided for tribes who want to improve their crash reporting in the 
short term. The main components to this are timely reporting by officers, data review by 
supervisors, and a system for both recording the crash data at the tribe and sending a copy of the 
crash report to the SDDPS. Further discussion of potential software fixes showcases the potential 
and the pitfalls of relying on software solutions. Many of the problems with the crash reporting 
currently happen before reports would go info a system - when an officer fills out the report (or 
not) at the scene of the crash. 

In addition to the crash reports retrieved, the research team made important contacts with tribal 
and BIA law enforcement officials who will be working with crash reports in the future. At the 
September 2006 meeting in Aberdeen, four police chiefs and two officers from tribal and BIA 
law enforcement agencies discussed the importance of training and of cooperative work between 
the South Dakota Department of Public Safety and tribes. Following on the September meeting, 
the South Dakota Highway Patrol and the Division of Criminal Investigation both offered 
training for crash reporting, including crash reconstruction at the Division training facilities. 

Collaboration between the state and each tribe is an issue that extends beyond crash reporting, 
and agreements on improving crash reporting to improve safety could promote trust and 
collaboration in other areas. Native Americans in South Dakota have a mortality rate from motor 
vehicle crashes that is over four times the national average, 69.4 deaths per 100,000, as 
compared to 14.6 in the U.S. population. Traffic safety is a major concern for reservations in 
South Dakota, and could be significantly impacted by the improvements to crash reporting 
suggested in this report. 
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Appendix A— Safety Grant Sources from NHTSA and FHWA 


Program 

Funding Requirements 

Funding 

Federal Highway 
Administration 

Highway Safety Improvement 
Program (HSIP) 

Funds to be used for the following; 

Piannina; collectina and maintainino data, 
establishing project priorities, conducting 
engineering studies, identification of hazardous 
locations and elements 

The Federal share is 90 percent, subject 
to the sliding scale adjustment, except 
that the Federal share is 100% for certain 
safety improvements listed. 


Imolementation: schedulino and imolementinc 
projects 



Evaluation, determinino the eftect of safetv 
improvements 


National Highway Traffic 

Safety Administration 
(NHTSA) 

State and Community Highway 
Safety Grants Program{Sec\ior\ 
402) 

Funding must be used to support State highway 
safety programs designed to reduce traffic crashes 
and resulting deaths, injuries, and property 
damage. 

A State may use these grant funds only for highway 
safety purposes. 

Ninety five percent of the funds 
apportioned to the Secretary of the 

Interior shall be expended by Indian 
tribes to carry out highway safety 
programs within their jurisdictions. 

In FY 2006, NHTSA’s estimated Section 
402 obligation to South Dakota was 
$1,155,000. 

National Highway Traffic 

Safety Administration 
(NHTSA) 

State Traffic Information 

System Improvements 

Grar?fs( Section 408) 

Funding must be used to adopt and implement data 
improvement programs: 

to improve the timeliness, accuracy, 
completeness, uniformity, integration, and 
accessibility of State data; 
to evaluate the effectiveness of these efforts; 
to link these State data systems, including 
traffic records, with other data systems within 
the State; and 

to improve the compatibility of the State data 
system with national data systems and data 
systems of other States to improve the ability 
to observe and analyze national trends in 
crash occurrences, rates, outcomes, and 
circumstances. 

The Federal share of programs funded 
this section shall not exceed 80 percent. 
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For more Information on Safety Grant Programs: 

FHWA, Highway Safety Improvement Program (HSIP) 

httn://w>\w,fhwa.dotgov/trhrc/safet\7pubs/81218/iiitro.htm (Accessed 2/2/07) 

FHWA, Fact Sheet on Highway Provisions 

http://www.fhwa.dot.gov7safetealu/factsheets/hsip.htni (Accessed 2/2/07) 

23 use Sec. 402 (2006) httD://nhtsa.gov/nhtsa/Cfc tilIe49/HigliwavSafet>’.html (Accessed 
2/2/07) 

23 use Sec. 402(i)(2) http://frwebgatc2.access.gpo.gov/cgi- 

bin/\vaisgatc.cgi?WAISdoe!D-4471301 1396+0+0+0&WAISaction=rctricve 
(Accessed 2/2/07) 

NHTSA, 2006, Highway Traffic Safety Grants, Distribution of NHTSA Section 402 

http://www'.nhtsa.dot.gov/nhtsa/whatis/BB/2006/pagcs/Distribution Scc402.htm 

(Accessed 2/2/07) 

23 use Sec.408 (2006) httn://n htsa.gov/nhtsa/Cfc title49/HighwavSafet\^htmi (Accessed 
2/2/07) 


May 2007 


60 


Improving Motor Vehicle Crash Reporting 
on Nine South Dakota Indian Reservations 



191 



APPENDIX B— 

DRAFT MEMORANDUIVI OF AGREEMENT 
OR MOTOR VEHICLE CRASH REPORTING 


This agreement is between the South Dakota Department of Transportation (the 
“DOT”), the South Dakota Department of Public Safety (the “DPS”) and the [Tribe 
A/ame7 Tribe (the “Tribe”). 


The DOT, DPS and the Tribe believe it is mutually beneficial to enter into this 
agreement for the safety of the traveling public and improvement of highway systems 
that lie within the exterior boundaries of the [Reservation Name] Reservation. 

The parties agree as follows: 

1) The success of this agreement is predicated upon all parties acting in accord with 

the following principles: 

a) All parties state that they are interested in: 

i) ensuring that the motor vehicle crash data will be used for data 
nalysis and generating supporting documentation for highway 
improvements only, 

ii) providing reports and data analysis, 

iii) eliminating high hazard areas on the highway system within the 
reservation. 

b) Compliance is a responsibility of all parties and all activities in this regard 
will be conducted with mutual respect for each other's responsibilities. To 
this end, neither party will impose additional requirements or standards 
without giving advanced notice to the other parties and do encourage 
informal resolution of problems involving all interested parties. 

c) The Tribe agrees to the following: 

I) provide motor vehicle crash reporting data on the DPS report form 
or compatible reporting format with the DPS system, 
ii) agree that no other motor vehicle crash reporting form other than 
the DPS format or compatible system will be used to report motor 
vehicle crash reporting data 

III) will provide motor vehicle crash reporting data on a monthly basis 
to DPS or more frequently if there is a high number of motor vehicle 
crashes in a time period, 
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iv) provide complete motor vehicle crash reports and follow the 
standards and requirements for reporting established by DPS 

d) The DPS agrees to the following: 

i) collect all motor vehicle crash reporting data and will only use the 
information for analysis of motor vehicle crash analysis and 
reporting purposes. 

ii) provide reports and data collected to Tribe on a quarterly basis and 
as requested, 

iii) provide training to Tribal law enforcement and support personnel on 
motor vehicle crash reporting, 

iv) provide technical support to Tribal law enforcement and support 
personnel on motor vehicle crash report," 

v) maintain highest levels of confidentiality of motor vehicle crash 
reporting data received. 

e) The DOT agrees to the following: 

i) analyze motor vehicle crash reporting data and use information to 
support adding projects to the Five-Year STIP to improve highway 
safety within the reservation boundaries, 

ii) conduct research projects and other technical analysis of motor 
vehicle crash data, 

iii) provide reports and technical analysis to Tribe, 

iv) provide technical assistance to Tribal planning and/or highway 
departments, 

2) To provide for stability and predictability in the motor vehicle crash reporting 
analysis all parties agree to maintain this agreement through the term specified 
below. Modifications or changes in the agreement [or any of the attachments] 
therein can be made through mutual consent and will be effective after being 
reduced to writing and signed by officials for each party. 

3) It is the intent of all parties that this agreement shall be implemented on a 
cooperative basis without regard to jurisdictional issues. It is further agreed that 
all parties will encourage informal resolution of problems prior to instituting 
litigation. It is also agreed that nothing herein shall prevent the Tribe, DOT or 
DPS from instituting any litigation pertaining to any jurisdictional issue with regard 
to motor vehicle crash reporting or any other matter. 

By signature below, the [Tribe Name] Tube, the State of South Dakota, Department of 
Transportation, and the State of South Dakota, Department of Public Safety agree to 
adhere to this agreement and [the attached documents]: 


Attachment#! - 
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The Tribe, DOT, BIA, and DPS further agree [the above-referenced attachments and] 
this agreement shall be applicable for the period of March 1 , 2007 to December 31 , 
2012 . 


[rr/beWame; TRIBE 


STATE OF SOUTH DAKOTA 


[Tribal President/Chairman Name] Tom Dravland 

Tribal Chairman/President Secretary 

[Tribe NameJJ ribe Department of Public Safety 


Date 


Date 


[BIA Representative] 
[Title] 

Bureau of Indian Affairs 


[Name] 

Secretary 

Department of Transportation 


Date 


Date 
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DISCLAIMER 

The contents of this report reflect the views of the authors who are responsible for the facts and 
accuracy of the data presented herein. The contents do not necessarily reflect the official views 
or policies of the South Dakota Department of Transportation, the State Transportation 
Commission, the South Dakota Highway Patrol, or the Federal Highway Administration. This 
report does not constitute a standard, specification, or regulation. 
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BIA: Bureau of Indian Affairs 
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SDDPS: South Dakota Department of Public Safety 

TraCS: Traffic and Criminal Software 
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Executive Summary 


Problem Description 

The motor vehicle fatality rate among Native Americans in South Dakota is more than three 
times the rate of others in South Dakota. Total fatalities among Native Americans account for 
over a quarter of all traffic crash fatalities in South Dakota from 2001-2005.' At the same time, 
full crash reports are often not collected on reservation lands, making it difficult to address 
roadway hazards, education and enforcement needs. 

Table 1 : Native Americans as a Percentage of all Motor Vehicle Fatalities in South Dakota 


Year 

Native 

American 

White 

Other 

Total 

Percent Native 
American 

2001 

38 

129 

4 

171 

22.2% 

2002 

43 

133 

4 

180 

23.9% 

2003 

58 

138 

7 

203 

28.6% 

2004 

63 

134 

0 

197 

32.0% 

2005 

45 

138 

3 

186 

24.2% 

Total 

5 Years 

247 

672 

18 

937 

26.4% 


Source: Fatality Analysis Reporting System, 
National Highway Transportation Safety Administration, 


Tribal and state government agencies have a strong interest in improving traffic crash reporting 
from tribal lands in the state. Improved crash data would enable the state and the tribes to apply 
more successfully for funds from the Bureau of Indian Affairs (BIA), the Federal Highway 
Administration (FHWA), and the National Highway Traffic Safety Administration (NHTSA), 
and to make the appropriate investments in safety improvements. Some tribes are also concerned 
with the difficulty of making insurance claims when BIA records must be requested through the 
Freedom of Information Act, which is the case on four reservations in South Dakota, 

Three areas of problems were identified: tribal law enforcement capacity for reporting; 
standardization of reporting methods; and issues of tribal-state relations. 


Research Objectives 

Five objectives were identified for this study: 

Objective I . To describe and evaluate crash reporting practices used on the nine Indian 
reservations with lands in South Dakota. 

Objective 2. To identify barriers to complete and accurate reporting of crashes on reservations. 

Objectives. To recommend practical ways to improve the completeness and accuracy of 
future crash reporting on reservations. 


’ Fatality Analysis Reporting System (PARS), maintained by National Highway Transportation Safety Administration. 
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Objective 4. To improve the completeness and quality of crash data reported to the South 
Dakota Department of Public Safety (SDDPS) from the nine reservations in 
*calendar year 2005. 

Objective 5. To facilitate agreements between tribal governments and the South Dakota 
Department of Transportation (SDDOT) on crash reporting. 

The study team visited all nine Indian reservations in South Dakota during the summer of 2006. 
The team conducted interviews with tribal and BIA law enforcement staff and others, to identify 
the central barriers to better crash reporting on each reservation. In addition, a meeting was held 
in Aberdeen in September 2006, in conjunction with BIA Law Enforcement, to have a full 
discussion of some of the issues involved in crash reporting. 

While visiting reservations, the study team collected crash data from calendar year 2005 to fulfill 
objective 4. The crash data collected was not always complete, but in the end the study added 52 
crashes to the South Dakota Accident Reporting System (SD ARS) for the year. 

In order to accomplish objective 5, the study team suggested a pilot project to draft a 
Memorandum of Agreement (MOA) that would form the basis for crash data sharing between 
the tribes and the state. The draft MOA is discussed in more detail below, under 
Recommendations. 

Significant Findings 

The research team collected a total of 737 crash reports, though most were not in a form that 
could be input to the South Dakota Accident Record System (SDARS) for 2005. Nevertheless, as 
an estimate, this data collection showed that crashes on tribal lands had been underreported by 
approximately 64 percent (737 out of 1,150 had gone unreported). The results by tribe are shown 
below, in Figure 1, 

In discussions with tribal law enforcement officers and others, it was clear that each tribe is in a 
unique situation in regards to crash reporting. However, some common themes emerged. 
Problems fell into two phases of the crash reporting process: the collection phase, and the data 
processing phase. In the collection phase, the team’s research found that full crash reports, with 
all the details about crash causation and circumstances, were often not filled out properly or in a 
timely manner. 

In the data processing phase, the team found that most tribes were dissatisfied with their internal 
data processing. Software problems, hardware problems, and general lack of procedures for 
keeping accurate crash records were found. In the data processing phase, the final transfer of 
crash reports to the South Dakota Department of Public Safety is key to a complete data set at the 
state level. One or two tribal councils were reported to be explicitly opposed to data sharing with 
the state, but this was not the central barrier to reporting at most tribes. 
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Crashes 
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Cheyenne River Sioux 
Crow Creek Sioux 
Flandreau Santee Sioux 
Lower Brule Sioux 
Oglala Sioux/Pine Ridge 
Rosebud Sioux 
Sisseton-Wahpeton Sioux 
Standing Rock Sioux 
Yankton Sioux 



Figure 1 ; Motor Vehicle Crashes for 2005, Before and After Study, 

Within Reservation Boundaries as Defined by 2000 Census 

Source: South Dakota Accident Reporting System (SOARS) data, summarized geographically by ICF, 
and Tribal/BIA Law Enforcement data collected during the study. 

The team discussed these issues and options for improving the crash reporting at a meeting of 
tribal law enforcement officials and others in Aberdeen in September 2006. Three major ideas 
emerged from this meeting. The first was training for law enforcement officers on the crash 
forms and crash reporting process for South Dakota. The second concerned software solutions 
for internal tribal data processing and making the crash report form easier to complete. Thirdly, 
the political issues involved in crash reporting represent a serious barrier to improvement, and 
are tied primarily to the overall relationship between tribes and the State of South Dakota. 

In order to explore the ideas of the Aberdeen meeting, the interim report suggested two pilot 
projects, which took the form of subcommittees of the technical panel. The first pilot project 
focused on training for law enforcement officers on tribal lands, and resulted in a description of 
the appropriate training for tribal or BIA law enforcement officers on crash reporting: 

Training in the proper completion of the accident report form will be provided by 
the State of South Dakota. This training will be provided in two formats, one 
being on-site and the other as a train the trainer program depending on the needs 
of the tribal authority. The training will be at no cost to the tribe and will be 
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approximately three hours in length. The Department of Public Safety will be 
responsible for the delivery of the report curriculum.^ 

The second pilot project created a draft memorandum of agreement (MOA) on crash reporting 
between a tribe and the State of South Dakota. The draft MOA, as developed by SDDOT, is an 
agreement to exchange crash data between the tribe and the state to improve highway safety. The 
goal of the agreement as currently drafted is to support engineering solutions to hazardous areas 
of the roadway, and the agreement specifies that the crash data submitted will be used to address 
roadway hazards. The draft MOA is a five-year document that would commit the tribal council 
to sharing data, while the state would agree to provide training and technical assistance to law 
enforcement agencies submitting data. 

For tribes interested in improving their crash reporting, the general principles are: 

■ officers should fill out reports as soon as a crash has occurred; 

■ supervisors should check the forms for completeness; and 

■ the tribe should both maintain an internal file of all crash reports and send copies to both 
BIA and SDDPS. 

Three different pathways to better reporting are described in detail in the report, based on best 
practices among tribes in South Dakota, tribes in other areas of the U.S., and other states’ 
experiences. 

The first pathway is a short-term solution, using paper filing and basic data tracking methods. 
Law enforcement officers fill out a crash report on site, using a paper form. The tribal or BIA 
law enforcement office keeps a copy of the crash report form, keeps a tally or a list of all crashes 
in a central ledger, and sends a copy of the report form to the SDDPS and the BIA. Several tribes 
are already using some pemiutation of this process, sometimes listing crashes in a spreadsheet to 
keep count and to be able to perform basic analysis. SDDPS can also provide reports to tribes 
based on the crash reports sent in. 

The second and third options involve computerized solutions. Tribes have the option of 
purchasing and using an off-the-shelf software package for tracking crashes, such as the Cisco, 
Global, New World, and CRIS software that tribes already use in South Dakota. A key to using 
this software is to budget for technical support, because several law enforcement agents said that 
although they had software, it was not always working properly. Alternatively, tribes can choose 
to use the Traffic and Criminal Software (TraCS) package, a software tool for motor vehicle 
crash reporting that will soon be available from the SDDPS. One of the main advantages to 
TraCS over other software is that staff at SDDPS, the Highway Patrol, and others will be trained 
on the software, and SDDPS will be able to provide technical assistance directly to tribes that use 
the software. Tribes may need to check the compatibility between TraCS and other software 

^ Approved text from discussions among tliree South Dakota agencies: Highway Patrol, Department ofPublic Safety, and 
Department of Criminal investigation. Provided by Pat Winters of SDDPS on December 6, 2006. 
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systems they are using for computer-aided dispatch, citations, and other parts of the criminal 
justice system. 

Recommendations 

The study team made five recommendations to South Dakota agencies at the end of the research. 

1. The South Dakota Department of Public Safety should expand its training on crash reports for all 
tribal and BIA law enforcement officers, taiiored to tribal law enforcement. 

Individual training needs at each tribe should be assessed and the standard state 
curriculum should be tailored as much as possible to improve tribal and BIA law 
enforcement officers’ knowledge of the South Dakota crash report form. In addition, the 
state should focus on the details about each crash that are required under the Model 
Minimum Uniform Crash Criteria (MMUCC)"*. This will help tribes to work with the 
internal data processes they develop, while producing the crash details that are needed for 
SOARS. 

The training may take the form of one-on-one training with South Dakota Highway 
Patrol officers, or a “train-the-trainer” model for each reservation. The Highway Patrol is 
currently working with some tribal police officers at Oglala Sioux Tribe, and future 
training programs should build on this experience. SDDPS could alternatively develop 
software that would guide law enforcement officers on tribal lands through the crash 
reporting form. 

Training needs, including incentives for law enforcement officers, should be discussed 
individually with each tribe. Training is already available to tribal and BIA law 
enforcement officers, free of charge, from the SDDPS Department of Criminal 
Investigation, and promoting awareness of this training for tribal and BIA police could be 
helpful in itself. 

2. The South Dakota Department of Transportation should work directly with tribal councils to 
establish crash reporting as a priority for law enforcement on tribal lands. 

The state should meet with tribal councils to establish memoranda of agreement with 
tribes describing the crash data that should be submitted, and the limits on its use once it 
reaches the state. Staff at the SDDOT have already prepared a draft MOA that commits 
tribes to sharing crash reports with the state in a compatible format to be agreed on. In 
return, the state would commit to providing technical support and training for the use of 
the crash report forms, and to maintaining the confidentiality of the data insofar as 
possible. The MOA covers a five-year period as currently drafted. 


^ MMIJCC are a voluntary' set of guidelines that help states collect consistent, leliablc crash data that are more effective for 
identifying traffic safety problems, establishing goals and performance measures, and monitoring the progress of programs. 
(National Highway Traffic Safety Administration, Accessed at: littp://www-nrd.nhtsa.dot.gov/departments/nrd- 
30/ncsa/MMUCC.html) 
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The MOA should be signed with notification to the tribal or BIA law enforcement 
agency, with the awareness that tribal councils set policy for law enforcement on 
reservations. While only a few tribes have explicit policies against reporting crash data to 
the state, data collection on crashes tends to have a low priority, even for internal uses. 
Passing a tribal resolution that crash data should be collected at the tribe would improve 
the reporting process. 

A major concern for tribes has been double jeopardy, whereby an offender could be cited 
both by tribal or BIA police, and by State police after a crash report is submitted. This 
concern should be addressed directly in the MOA to assure tribal members that they will 
not be cited both in tribal and in the state criminal system. 

SDDOT should pursue MOAs with tribes within the larger context of transportation 
improvements, emphasizing the fact that crash data will bolster the case for making 
roadways safer. SDDOT is currently conducting consultation meetings with each tribe on 
transportation issues, and crash reporting could be woven into those meetings. 
Alternatively, SDDOT staff could visit tribal governments specifically to address crash 
data sharing agreements. However, putting the crash data agreements in a larger 
framework of transportation issues is still important in this context. 

3. The South Dakota Department of Public Safety should encourage and facilitate grant appiications 
from tribes to support tribal efforts to institute more effective Internal processes to record and track 
crash data. 

The state data system will benefit from a better internal data collection system at each 
tribe. Improvements should be explicitly encouraged under a grant program administered 
by the SDDPS. The grants could be provided for each tribe to institute or improve its own 
crash data processing system including procedures, staffing, and a tracking system, 
potentially using software. It could also be a thorough filing system for paper with 
records kept in a ledger or a well-maintained spreadsheet. Some reservations already use 
software for this purpose, as discussed above, and others may benefit from instituting 
software or improving their training on it. The SDDPS grant program would support the 
development of an action plan at each tribe that will achieve specific goals for its data 
processing system, starting from the current status of crash reporting on that reservation. 

NHTSA provides funds through its 408 program specifically to improve traffic records. 
This is a possible funding source for this recommendation. A successful application for 
408 funding would require a 20 percent match from the tribe or the Indian Highway 
Safety office, and buy-in from BIA and FHWA. This funding has been approved only for 
the purpose of improving state data systems, so tribal improvements would have to be 
tied to SDARS. SDDPS may be able to locate other funding sources for this 
recommendation as well. 
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4. The South Dakota Department of Public Safety should make reporting as easy as possible for tribes. 

The SDDPS can ease the transfer of data by implementing various technological and 
personnel measures. For example, if a tribe has a complete data processing system on 
site, such as the Cisco system, the SDDPS can work to accept electronic data exported 
from those files. In the course of the research, Cisco expressed an interest in developing a 
report that would essentially mirror the SD crash report form. The state may also benefit 
from devoting information technology staff time to working with law enforcement 
assistants and other staff at tribes who work with crash data systems. 

For tribes with privacy concerns, accepting crash reports without personal identifiers will 
be vital to the data submission process. Crash reports would still contain all other details 
about the people involved in the crash (date of birth, sex, etc.), and could simply use a 
generic name (“Jane/John Doe”). Tribal concerns about privacy are a significant barrier 
for some tribes, and SDDPS can build trust with those tribes by focusing on the safety 
issues and relaxing personal identifier requirements. 

5. The South Dakota Department of Transportation should motivate crash reporting by actively 
facilitating the identification of rural hazards on tribal lands and by funding improvements. 

By focusing on rural roadway hazards on tribal lands, the South Dakota DOT can 
strengthen the motivation for tribes to improve their crash reporting systems. The Hazard 
Elimination Program, part of the federal Highway Safety Improvement Program, is a 
potential source of funding for this. A requirement for the application process for these 
funds would be a crash analysis of the location where the safely measure will be 
implemented. The DOT can clarify the process of applying for this set-aside by outlining 
clearly the type of information required in the application. 

Road safety audits should be conducted to supplement crash data in identifying roadway 
hazards, since low traffic can mask serious safety problems on rural roads. As a model 
for this type of program, the Thurston Regional Planning Council (Washington) created a 
set-aside for rural areas from their federal Surface Transportation Program funds. In this 
program, smaller places were not matched up against large cities in competing for 
roadway improvement funds'* (FHWA 2006). 


^ FHWA 2006. Case study: “Thurston County, Washington: Partnership between Tribes and an MPO" accessed at: 
htti)://w>vw.|'li>va.dol.u(iv/hc[)/trihaltriins/ttpcs/H’ashtngton.httn 
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Written Questions Submitted by Hon. Byron L. Dorgan to John R. Baxter* 

Deputy Assistant Secretary for Tribal Government Affairs 

Question 1. If the Department of Transportation has not filled the position of Dep- 
uty Assistant Secretary for Tribal Government Affairs, how does the Department co- 


Responses to written questions were not available at the time this hearing went to press. 
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ordinate tribal concerns among the various agencies and offices? Where is the De- 
partment in filling this position that has been vacant for nearly two years? 

Comprehensive National Tribal Transportation Faeility Inventory 

SAFETEA-LU requires that by August 10, 2007, the Secretary of Transportation 
and the Secretary of the Interior must complete a “comprehensive national inven- 
tory of transportation facilities that are eligible for assistance under the Indian res- 
ervation roads program.” 

SAFETEA-LU lists some of the transportation facilities that are eligible for as- 
sistance under the IRR Program. 

Question 2. Does the Departments’ comprehensive national tribal transportation 
facility inventory include all roads and bridges that are eligible for inclusion in the 
inventory? 

Question 3. Does the inventory reflect Tribal transit systems? 

Question 4. Are the procedures to include eligible routes in the IRR Program in- 
ventory employed uniformly across the country in each of the 12 BIA Regions? 

Question 5. What improvements do you suggest to the inventory update process? 

Question 6. What is the average amount of time required to update a Tribe’s road 
inventory from the time the route is submitted by a Tribe to the time the facility 
is actually included on the inventory? 

Question 7. What is the average amount of time for the BIA and FHWA to imple- 
ment recommendations of the IRR Program Coordinating Committee from the time 
a recommendation is made by that advisory body to the time the Departments im- 
plements the recommendation as agency policy for the IRR Program? 

Road Maintenance 

The motor vehicle fatality and injury statistics in Indian country are appalling 
and unacceptable with death rates twice and in some times three-times the national 
average. 

Question 8. What role does road maintenance play in transportation safety in In- 
dian country? 

Question 9. What is the current deferred Road Maintenance backlog amount for 
BIA and Tribally-owned routes? 

Question 10. Is the Department of Transportation satisfied that the BIA is re- 
questing sufficient funds to properly maintain IRR Program facilities? If it is not 
satisfied, what does the Department plan to do about it? 

Question 11. Are traffic accidents underreported in Indian Country? 

Question 12. Is there a uniform process by which the Department of the Interior 
and the Department of Transportation collect traffic accident data on Indian res- 
ervations and share that data with Tribes, States, and one another? 

Question 13. What affect does the present funding level for the BIA Road Mainte- 
nance Program have on the useful life of roads and bridges built and reconstructed 
with IRR Program funds? 

Question 14. Why did the Indian Highway Safety Office not publish a notice of 
grant availability for FY 2007 with respect to the two percent of Highway Safety 
funds set aside under SAFETEA-LU for the Department of the Interior to award 
to Tribes to carry out highway safety programs? How did the Department expend 
these funds? 

Question 15. What is the cost to update BIA-owned and Tribally-owned Road 
Maintenance equipment that is purchased or maintained with BIA Road Mainte- 
nance Program funds? 

Question 16. What action has the Department of Transportation taken to ensure 
that State and local governments build and reconstruct State- and county-owned 
routes that are located on or provide access to Indian reservations? 

Question 1 7. What is the long term impact to the IRR Program authorizing Tribes 
to use 25 percent of road construction funds to address road maintenance needs that 
the BIA Road Maintenance Program cannot remedy? 

Funding Level for the IRR Program 

According to the National Highway Traffic Safety Administration (NHTSA), the 
motor vehicle death rate for Native Americans is twice, and in some cases, three 
times the national average with motor vehicle injuries the leading cause of death 
for Native Americans aged 1-34. 

Based on the pre-existing unmet need for construction of roads and bridges in In- 
dian country. Congress, in SAFETEA-LU, increased funding for the IRR Program 
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from $275 million per year under TEA-21 to $300 million, rising to $450 million 
by FY 2009. 

Question 18. Are the resources available to the Departments adequate to address 
transportation infrastructure needs in Indian country and reduce traffic fatalities 
and injuries among Native Americans? 

Question 19. How would you characterize the overall state of roads and bridges 
in Indian country? 

Question 20. Has the backlog of unmet construction need for IRR Program roads 
and bridges gone down since SAFETEA-LU was enacted? 

Question 21. Are the present funding levels authorized under SAFETEA-LU for 
the IRR Program and IRR Bridge Program keeping pace with construction inflation 
and satisfying the need for transportation infrastructure in Indian country? 

Question 22. Is the IRR Program subsidizing deferred road maintenance needs for 
IRR Program routes that cannot he paid for with BIA Road Maintenance funds 
alone? 

Question 23. What is the Departments’ estimate of the cost to remedy the unmet 
need for construction of transportation system roads and bridges in Indian country? 

Timely Approval of Tribal Transportation Improvement Programs 

In order to ensure that federal highway funds are spent only for IRR projects that 
have heen approved by the BIA and the FHWA, the IRR Program regulations re- 
quire each Tribe to prepare a Tribal Transportation Improvement Program (TTIP) 
which must be approved first by the BIA, and then by the FHWA and ultimately 
included on the IRR Transportation Improvement Program (IRRTIP). Under the 
regulations. Tribes may only expend funds for projects that are included on the 
FHWA-approved IRRTIP. 25 C.F.R. § 170.116(e). Tribes have expressed frustration 
that the BIA takes an inordinately long time to approve and update Tribal TIPs and 
to submit them to the FHWA for inclusion on the IRRTIP. As a result Tribes with 
self-determination contracts often cannot expend their IRR Program funds, because 
their projects have not been included on the IRRTIP. In one BIA Region for exam- 
ple, in FY 2006 the BIA only approved the TIPS of approximately 10 percent of 
Tribes with ISDA contracts with the result that the remaining Tribes have been un- 
able to expend their IRR Program funds. 

Question 24. How long does it take on average for the BIA and FHWA to approve 
and include a Tribal Transportation Improvement Program in the IRR Program-TIP 
after the Tribe has submitted it to the agency? 

Question 25. What mechanisms has your Agency adopted or proposed to speed 
this process? 

Question 26. Do the BIA and FHWA permit Tribes to submit TTIPs via the inter- 
net and to track progress of the TTIP approval process on-line? 


Written Questions Submitted by Hon. Byron L. Dorgan to Jerry Gidnee * 
Comprehensive National Tribal Transportation Faeility Inventory 

SAFETEA-LU requires that by August 10, 2007, the Secretary of Transportation 
and the Secretary of the Interior must complete a “comprehensive national inven- 
tory of transportation facilities that are eligible for assistance under the Indian res- 
ervation roads program.” 

SAFETEA-LU lists some of the transportation facilities that are eligible for as- 
sistance under the IRR Program. 

Question 1. Does the Departments’ comprehensive national tribal transportation 
facility inventory include all roads and bridges that are eligible for inclusion in the 
inventory? 

Question 2. Does the inventory reflect Tribal transit systems? 

Question 3. Are the procedures to include eligible routes in the IRR Program in- 
ventory employed uniformly across the country in each of the 12 BIA Regions? 

Question 4. What improvements do you suggest to the inventory update process? 

Question 5. What is the average amount of time required to update a Tribe’s road 
inventory from the time the route is submitted by a Tribe to the time the facility 
is actually included on the inventory? Provide the written instructions and guide- 
lines provided by the BIA to Indian Tribes to implement an inventory update sub- 
mittal. 


Responses to written questions were not available at the time this hearing went to press. 
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Question 6. What is the average amount of time for the BIA and FHWA to imple- 
ment recommendations of the IRR Program Coordinating Committee from the time 
a recommendation is made by that advisory body to the time the Departments im- 
plements the recommendation as agency policy for the IRR Program? 

Road Maintenance 

The motor vehicle fatality and injury statistics in Indian country are appalling 
and unacceptable with death rates twice and in some times three-times the national 
average. 

Question 7. What role does road maintenance play in transportation safety in In- 
dian country? 

Question 8. What is the current deferred Road Maintenance backlog amount for 
BIA and Tribally-owned routes? 

Question 9. Are traffic accidents underreported in Indian Country? 

Question 10. Is there a uniform process by which the Department of the Interior 
and the Department of Transportation collect traffic accident data on Indian res- 
ervations and share that data with Tribes, States, and one another? 

Question 11. What affect does the present funding level for the BIA Road Mainte- 
nance Program have on the useful life of roads and bridges built and reconstructed 
with IRR Program funds? 

Question 12. Has the BIA Indian Highway Safety Office developed a simplified 
process for Tribes to apply for traffic safety grants as required under SAFETEA- 
LU? 

Question 13. Why did the Indian Highway Safety Office not publish a notice of 
grant availability for FY 2007 with respect to the two percent of Highway Safety 
funds set aside under SAFETEA-LU for the Department of the Interior to award 
to Tribes to carry out highway safety programs? How did the Department expend 
these funds? 

Question 14. What is the cost to update BIA-owned and Tribally-owned Road 
Maintenance equipment that is purchased or maintained with BIA Road Mainte- 
nance Program funds? 

Question 15. What amount of funding does the BIA estimate that it needs annu- 
ally to maintain IRR Program facilities owned by the BIA and Indian tribes and 
currently reflected in the IRR Program inventory? 

Question 16. What is the rationale for cutting the BIA Road Maintenance Pro- 
gram budget at a time when the IRR Program inventory is growing? 

Question 17. The 2004 Program Assessment Rating Tool (PART) evaluation of the 
BIA Road Maintenance System indicated that the program results were not dem- 
onstrated. What actions has the BIA taken since 2004 to produce and demonstrate 
results for the BIA Road Maintenance Program? 

Question 18. What is the long term impact to the IRR Program authorizing Tribes 
to use 25 percent of road construction funds to address road maintenance needs that 
the BIA Road Maintenance Program cannot remedy? 

Funding Level for the IRR Program 

According to the National Highway Traffic Safety Administration (NHTSA), the 
motor vehicle death rate for Native Americans is twice, and in some cases, three 
times the national average with motor vehicle injuries the leading cause of death 
for Native Americans aged 1-34. 

Based on the pre-existing unmet need for construction of roads and bridges in In- 
dian country, Congress, in SAFETEA-LU, increased funding for the IRR Program 
from $275 million per year under TEA-21 to $300 million, rising to $450 million 
by FY 2009. 

Question 19. Are the resources available to the Departments adequate to address 
transportation infrastructure needs in Indian country and reduce traffic fatalities 
and injuries among Native Americans? 

Question 20. How would you characterize the overall state of roads and bridges 
in Indian country? 

Question 21. Has the backlog of unmet construction need for IRR Program roads 
and bridges gone down since SAFETEA-LU was enacted? 

Question 22. Are the present funding levels authorized under SAFETEA-LU for 
the IRR Program and IRR Bridge Program keeping pace with construction inflation 
and satisfying the need for transportation infrastructure in Indian country? 
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Question 23. Is the IRR Program subsidizing deferred road maintenance needs for 
IRR Program routes that cannot be paid for with BIA Road Maintenance funds 
alone? 

Question 24. What is the Departments’ estimate of the cost to remedy the unmet 
need for construction of transportation system roads and bridges in Indian country? 

Question 25. At the close of FY 2004, did the BIA have any unobligated IRR Pro- 
gram funds from FY 2004 or prior years? If so: (i) what was the amount of those 
funds? (ii) how were those funds expended? And (iii) how much funding remains un- 
obligated? 

Standardized Contracts and Funding Agreements to Eliminate Delays in 
Disbursing IRR Program Funds 

Indian tribes have expressed frustration at the length of time the BIA takes to 
disburse appropriated IRR funds to Tribes that are eligible to enter into contracts 
under the Indian Self-Determination Act, especially in places that have very short 
construction seasons. The BIA will not disburse funds until the Tribe enters into 
an ISDA contract, but Tribes have reported that the contracting process is overly 
antagonistic and that BIA contracting officials often refuse to incorporate important 
provisions of SAFETEA-LU and the 2004 IRR Program regulations into contracts. 
Many Tribes have requested that the BIA adopt a simple uniform model ISDA con- 
tract to facilitate the contracting process, improve the timeliness of the disbursal of 
funds, and ensure that the contracts used to transfer funds comply with current 
(rather than now-outdated) laws and regulations. 

Question 26. Why has it taken over a year for the Interior Department to develop 
a simple, uniform, Indian Self-Determination Act contract model? 

Question 27. What training schedule and resources does the BIA have to train Re- 
gional Office personnel, Tribal officials and Tribal Technical Assistance Programs 
(TTAPs) in the use of the model ISDA contract to make the contracting process less 
confrontational? 

Question 28. What measures have the Departments put in place to simplify and 
speed the process of moving IRR and BIA road maintenance funds from the agencies 
to BIA Regions and Tribes? 

Question 29. What does the BIA perceive to be the legal obstacles, if any, to in- 
clude provisions permitting innovative financing techniques in Title I Indian Self- 
Determination Act contracts and Title IV Self-Governance Agreements as author- 
ized under 25 C.F.R. § 170.300 et seq.7 

Timely Approval of Tribal Transportation Improvement Programs 

In order to ensure that federal highway funds are spent only for IRR projects that 
have been approved by the BIA and the FHWA, the IRR Program regulations re- 
quire each Tribe to prepare a Tribal Transportation Improvement Program (TTIP) 
which must be approved first by the BIA, and then by the FHWA and ultimately 
included on the IRR Transportation Improvement Program (IRRTIP). Under the 
regulations, Tribes may only expend funds for projects that are included on the 
FHWA-approved IRRTIP. 25 C.F.R. § 170.116(e). Tribes have expressed frustration 
that the BIA takes an inordinately long time to approve and update Tribal TIPs and 
to submit them to the FHWA for inclusion on the IRRTIP. As a result Tribes with 
self-determination contracts often cannot expend their IRR Program funds, because 
their projects have not been included on the IRRTIP. In one BIA Region for exam- 
ple, in FY 2006 the BIA only approved the TIPS of approximately 10 percent of 
Tribes with ISDA contracts with the result that the remaining Tribes have been un- 
able to expend their IRR Program funds. 

Question 30. How long does it take on average for the BIA and FHWA to approve 
and include a Tribal Transportation Improvement Program in the IRR Program-TIP 
after the Tribe has submitted it to the agency? 

Question 31. What mechanisms has your Agency adopted or proposed to speed 
this process? 

Question 32. Do the BIA and FHWA permit Tribes to submit TTIPs via the inter- 
net and to track progress of the TTIP approval process on-line? 

Amending the Part 170 Regulations 

SAFETEA-LU is almost two years old and yet the Interior Department has not 
promulgated draft regulations to implement the many provisions Congress included 
in that Act to improve the IRR Program and transportation infrastructure in Indian 
country. 
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Question 33. When does the Department of the Interior plan to issue final regula- 
tions that amend the Part 170 IRR Program regulations to reflect the many positive 
provisions of SAFETEA-LU? 

Question 34. What guidelines or regulations has the Department adopted (or does 
it plan to adopt) to help Tribes take advantage of their eligibility under SAFETEA- 
LU for the National Scenic Byways Program, the Alternative Transportation in 
Parks and Pubic Lands Program and the Transportation, Community, and System 
Preservation Program? 

o 



